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PACA  smifmiss  of  decisiois  not  to  be  published 


S-1340,  July  16,  1935,  Docket  1994;  (S.?.) 

BAPR  PRODUCE  CORPORATIOIT ,  JT0RF0LK,_yA. _v^FLORIDA_FRUIT  &  PRODUCE  CO. 
JACKSOKVILLE,^.  FLORIDA.        '         "  . 

Violati_on  charged:     Unjustified  rejection 

of  a  carload  of  potatoes. 
Pri^n_ci_"Dal  point^  An.volv_ed:     Suitable  shipping 

condition.. .  .         :    -  -  - 

^rder:     Complaint  dismissed. 

_Oujtli_ne  of  Facts 

On  or  about  June  19,  1935,  complainant  sold  to  respondent 
a  carload  of  U.S.  rTo.  1  Cobbler  potatoes  at  the  agreed  price  of 
$1.75  per  bbl.  f.o.b.  Norfolk,  Va.    A  lot  of  200  bbls.  was  shipped 
from  Norfolk,  Va.  to  Jacksonville,  Florida,  where  the  potatoes 
were  rejected  by  respondent  who  contended  that  they  v/ere  not  in 
suitable  shipping  condition  at  time  of  shipment.  Complainant 
sought  an  award  for  $153.60,  the  alleged  loss  sustained  after 
resale  for  the  net  sum  of  $181.40. 

Federal-State  inspection  made  at  Norfolk,  Va.  on  June  19, 
1935,  the  date  of  shipment,  showed  that  the  potatoes  graded  U.S. 
1  and  the  "Stock  is  firm  and  mostly  fairly  clean,  m.any  slightly 
dirty.     Grade  defects  within  tolerance.     Less  than  one-half  of 
one  per  cent  soft  rot".     The  potatoes  arrived  at  Jacksonville, ■ 
Florida  on  Saturday,  June  22,  and  Federal  inspection,  restricted 
to  condition  only,  ¥/hich  ?/as  secured  the  following  Monday  morning 
showed  "Stock  is  firm.     Decay  irregular,  practically  all  the 
samples  examined  show  decay  ranging  from  one  per  cent  to  ten  per 
cent,  average  approximately  four  per  cent.     Decay  is  slimy  soft 
rot,  mostly  in  advanced  stages". 

Ruling_included  in_Deci.sion 

Respondent  properly  rejected  the  potatoes  here  under  con- 
sideration, since  they  were  not  in  suitable  shipping  condition 
at  the  time  of  shipment.  .  It  is  admitted  that  the  certificate  of 
Federal  inspection  made  at  shipping  point  show.ed  compliance  with 
the  contract,  as  contended  by  complainant,  but  the  destination 
inspection  certificate,  while  not  covering  an  appeal  inspection, 
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must  "be  taken  into  consideration  as  evidencing  inherent  defects 
vrtiich  v/ere  necessarily  present  a.t  the  time  of  shipment,  although 
not  readily  apparent  at  that  time.     These  inspection  certificates, 
hovrever,  v/ere  not  in  direct  conflict,  since  the  shipping  point 
certificate  showed  one-half  of  one  per  cent  of  soft  rot  to  have 
"been  present  at  the  time  of  shipment,  wlaich  is  sufficient  indi- 
cation that  a  considerably  higher  percentage  of  decay  would  in 
all  prohahility  he  fo'ond  at  destin8,tion. 

S-1342,  July  22,  1936,  Docket  2136:  (3,F.) 

THE  RUB  IK  CO^,  CHICAGO,^  ILL._v^  C0HN_FL01IR_&_FSED  CO.  ,_BATON 
ROUGE,  _LA. 

Violati_on  charged:     Unjustified  rejection 

of  a  carload  of  pota.toes. 
Pri^ncipa.l  po^^njt  involved:     Proof  of  terms 

of  contract.  _ 
Order:     Com.plaint  dismissed. 

Outline  of_EaG_t_s 

On  or  about  Decemher  2,  1935,  complainant  and  respondent 
engaged  in  a  telephone  conversation  relative  to  the  sale  of  a 
carload  of  potatoes  "by  com^plainant  to  respondent  at  the  delivered 
price  of  $1.45  per  cwt. ,   or  for  the  net  sum  of  $237.60.  There- 
after complainant  diverted  a  carload  of  potatoes  from  Chicago, 
Illinois  to  respondent  at  Baton  Rouge,  La.,  which  shipment,  on 
arrival  at  destination,  was  rejected  "by  respondent,  who  contended 
that  the  potatoes  were  not  up  to  contract  requirem.ents .  Resale 
netted  complainant  $52.10  and  an  award  for  the  alleged  loss  of 
$185.50  was  sought. 

The  pa^rties  v/ere  in  disagreement  v/ith  reference  to  the 
grade  and  quality  of  the  potatoes  to  he  delivered  "by  complainant, 
complainant  contending  they  "were  strictly  U.S.  2  and  nothing  else, 
and  that  they  contained  cut  potatoes  and  for  this  reason  it  made 
them  U.S.  2"  while  respondent  denied  that  U. Sc  Grade  2  was 
mentioned  during  the  telephone  conversation  and  stated  complainant 
ad.vised  that  the  potatoes  quoted  "were  of  splendid  quality,  the 
only  objection  to  them  heing  they  contained  a  few  cuts  and  were 
a  little  large  in  size". 
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Ru2ing_included  in _^^cision 

Complainant  failed  to  prove  the  terms  of  the  contract 
upon  which  this  proceeding  was  based.     The  record  showed  that 
on  Decemher  2,  1935  complainant  wrote  respondent  a  letter  con- 
firming a  telephone  conversation  of  that  date  regarding  the 
sale' of  a  carload  of  U.  S,  2  potatoes  at  the  delivered  price 
of  $1,45  per  cwt.  ,  hut  this  could  not  he  traken  as  sufficient 
proof  of  the  sale,  particularly  when  respondent  denied  the 
purchase  of  potatoes  of  the  kind  and  grade  specified  in  the 
letter.    The  record  contained  no  confirmation  of  any  kind 
whatsoever  signed  "by  respondent.     Oral  contracts  which  are 
not  confirmed  in  writing  are  likely  to  be  unsatisfactory, 
frequently  result  in  misunderstandings,  and  are,  therefore, 
voidable  in  many  States  by  legislation  commonly  known  as  the. 
statute  of  frauds.     The  State  of  Louisiana  has  no  such  statute, 
nevertheless  complainant  was  charged  with  the  burden  of  prov- 
ing the  allegations  of  its  complaint  and  the  record  showed 
that  it  failed  in  this  respect. 

C-1344,  July  22,  1936,  Docket  2195:  (S.P.) 

MAEI01i.PR0DUCE__G0._j.  M.ARIOT_Ik  J..^^.  ™  E,_J_^  McGRATH  CO.^., 
BAIiTI.MOIffi,_MD. 

Vio_lati,on  charged:    Unjustified  rejection 

of  a  carload  of  beets, 
Pri^nci^al  £oJ^nts_ Involved:    Purchase  for 
•  canning  purposes  not  controlled  by  Federal 
.  :  inspection;  payment  of  freight  and  unload— 
.  ing  of  samples  not  necessarily  acts  of 

acceptance. 
Order:    Complaint  dismissed;  respondent 
awarded  $69.35  with  interest, 

Out_line  £f_Fac_ts_ 

In  the  month  of  November,  1935,  complainant  sold  to 
respondent  "one  car  of  New  York  State 'canners'  red -cutting 
bulk  beets  at  $16.70  per  tori  delivered  size  m.ostly  two  to 
three  half  inches".     The  beets  were  shipjjed  from  Manchester, 
.U,  Y,  to  respondent  at  Baltimore,  Md. ,  where  they  arrived  on 
or  about  November  13  and  were  inspected  and  rejected  by  re^- 
spondent  because  they  did  not  conform  to  sale  specifications 
and  were  not  suitable  for  canning  purpose.    Afterwards,  hav- 
ing agreed  to  accept  the  shipment  and  handle  for  complainant's 
account,  respondent  made  a  test  of  samples  at  its  factory, 


Tjhich  test  disclosod  that  the  "beets,  vhen  steamed  and  skins 
removed,  released  an  oTDjcctionahle  odor  and  were  not  suita^ble 
for  canning  purposes  and  that  they  did  not  cut  rod  hut  many  of 
them  had  uhite  centers  and  were  affected  hy  dry  rot.    The  ship~ 
ment  \7as  ahojidoned  to  the  railroad  cokc^bji:;/ ,  vhich  made  -.ale 
thereof  and  tendered  to  complainant  the  proceeds  cf  $56„75o 
Complainant  asked  for  damages  in  the  sura  of  $133,95  and  re- 
spondent asked  reimbursement  for  the  freight  charge  of  $69.55 
paid  hy  respondent. 

On  Novemher  18  a  Federal  inspector  examined  samples  and 
issu.ed  a  certificate  wherein  he  certified  that  the  "stock  is 
generally  firm,  fairly  clean  and  fairly  smooth  to  smooth,  average 
of  5fo  grade  defects  consisting  of  dry  rot,  mechanical  injury  and 
growth  cracks"  and  that  they  mot  the  "requirements  of  U.  S.  No,  1 
topped"  heets, 

Euling^s  includ_ed_in  J}Qoisipri_ 

1,  The  Federal  inspection  was  not  regarded  as  having  a 
controlling  effect  on  the  rights  and  obligations  of  the  partiep<„ 
The  purchase  was  not  made  on  the  hssis  of  Federal  grade,  hut  for 
canning  purposeso     It  a.ppeared  that  steaming  of  the  heots  and 
removal  of  the  skins  were  necessary  to  respondent's  inspection 
of  the  lood  in  order  to  determine  whether  they  were  suitable  for 
canning  purposes. 

2,  Neither  the  payment  of  freight  charges  by  respondent 
nor  the  unloading  of  the  samples  used  for  the  factory  tost  above 
referred  to  ras  an  act  of  final  acceptance.     The  Uniform  Sales 
Act,  which  has  been  adopted  in  the  State  of  Nov  York  as  well  as 
the  State  of  Mai^ylrn-d,  provides  that  "7?horo  goods  are  delivered 
to  the  buyer,  i^hich  he  has  not  previously  examined,  he  is  not 
deemed  to  have  accepted  them  Linless  and  until  he  has  had  a 
reasonable  opportunity  of  exr.mining  them  for  the  purpose  of 
ascertaining  whether  they  are  in  cc nformity  with  the  contract," 

3,  Respondent's  rejection  of  the  beets  was  not  without 
reasonable  cause.     Respondent's  complete  inspection  disclosed 
that  many  of  the  beets  did.  not  cut  red  and  had  white  centers. 
Such  condition,  in  addition  to  the  dry  rot  found  and  the  re- 
lease of  a  bad  odo.r,  was  considered  justification  for  respondent's 
refusal  to  accept  the  load  and  the  complaint  was  therefore  dis- 
missed. 


4,     Respondent  was  awarded  $69.35,  with  interest. 


S-1347,  July  29,  1936,  Docket  1601:  (S.P.) 


J._E^  KSLSOlTi  ALTOONA ,_pm._,  v._SII)__iffI\ip„COIvIPAM-j  CI^l/ELAND, 

Violation  charged;.    Unjustified  rejection 

of  two  carloads  of  potatoes,,,. 
Pri,nci£al  £0_int_s_inv£lved:    Branded  "bags 

not  showing  state  of  origin;.,  speculative 

damage  s » 

Order;      Complaint  dismissed;..  <JOuntercomplaint 
dismissed. 

OutHne  o.f_J'act,s_ 

On  August  14  and  August  15,  1934,  through  a  tro-ker, 
complainant  sold  to  respondent  two  carloads  of  Uo  S,  No.  1 
CotlDler  potatoes  in  loranded  "bags  to  "be  shipped  from  Virginia 
at  the  agreed  price  of  85^  per  "bag,  or  $255,00  for  one  car  and 
eO<^  per  "bag,  or  $240.00  for  the  other,  f.o.h.  shipping  pointy 
The  potatoes  were  shipped  from  loading  points  in  the  State  of 
Virginia  to  Cleveland,  Ohio,  where  they  were  rejected  "by  re- 
spondent.    They  were  then  resold  hy  complainant,  one  car  for  a 
net  of  $208,00  and  the  other  for  a  net  of  $215c58.  Complainant 
•sought  an  a^ard  for  the  alleged  loss  of  $71,42,  the  difference 
hetween  the  contract  price  and  net  resale  price,  while  respondent 
in  a  count ercomplaint  sought  an  awa,rd  for  $36,00  loss  on  one  car 
and  $51.00  on  the  other,  or  a  total  of  $87o00  suffered  "by  reason 
of  the  failure  of  complainant  to  ship  two  carloads  of  potatoes 
in  accordance  with  the  specifications  of  the  contra,ct, 

Rul.ing_s  i.nc.lud_ed_in  Dec_i_si_on_ 

lo    Respondent's  rejection  was  not  without  reasona"ble 
cause  since  the  potatoes  did  not  comply  ?\fith  the  specifications 
of  the  contract  of  sale,,    The  evidence  disclosed  that  the  ship- 
ments originated  in  the  State  of  Virginia  hut  were  packed  in 
"bags  hranded  "J,  E.  Nelson  Brand,  Altoona,  Pa,",  thus  failing 
to  show  the  correct  State  of  origin  and  that  the  potatoes  in 
one  car  were  certified  as  "U,  S.  No.  1  -  1-3/4  in,  minimum" 
and  were  therefore  not  responsive  to  contract  specifications. 
The  complaint  was  therefore  dismissed. 

2e     The  damages  asked  "by  r'espondent  were  wholly  specu- 
lative and  in  the  ahsence  of  any  proof  whatever  must  "be  de«' 
nied.    The  count  ercomplaint  for  damages  was  "based  on  the  differ- 
ence "between  a  "fair  market  value  of  the  potatoes  had  they  con- 
formed to  the  specifications  of  the  contract  and  their  fair 
■market  value  in  containers  in  condition  in  which  they  did  arrive". 
The-  count ercomplaint  was  dismissed. 


S-1349,  July  30,  1936,  DociCGt  1899:  (Honring) 


WOLI_&_GOM^  ^^H'iX.ADELPHIA^  PA_^  _v_^         ].AiIDO^  IPJJIT      KRODU'^'S  CO.  , 

niG,-_j.  NEW  ILWSII  v_G01-]lD]CTlClJ'i\  '  ~ ^  ' 

Vi_;'lati.on  a'lar/^od?    UnjuGt  ii'ied  reject  ion 

of  a  carload  of  oran{;;es. 
Pr_inci£al  £0j,nte  _i:rv;olv_cdj_      Terms  of  oral 

coiitract,-  delivered  snle. 
0_rd_erj_    Goraplaii:..t  d.isnieeed,      '  .  . 


Oeij:l_in£  .■---tiS_ 

On  or  a"boiit  January  10,  1935,  by  oral  contract,  coir.- 
plainants  sold  to  respondent  a  carload  of  oranf^es  -vyhich  had 
"been  shipped  from  Lady  Lni:e  ,  Florido, ,  and  was  then  on  track 
at  Philo.delphia ,  pa.,  consisting  of  402  "boxes,  ot  the  agreed 
price  of  $2o90  per  "box.  to  respondent  at  New  H;-,ven,  Gomie 
Upon  arrive!  at  ilev  Haven  on  or  ahout  January  13,  respondent 
inspected  thu  sliipment  and  refused  to  acceet  it  for  the  alleged 
reason  that  inspection  showed  the  presence  of  excessive  decay 
and  dryness.     Thereafter  complainants  diverted  the  cer  to 
Boston,  Mass,,  and  resold  it  for  a  :^et  return  of  $20Cc5.?,  and 
sought  an  award  for  the  loss  snt-t aired, 

Federcal  inspection  certificate  issued  January  12 
certified  that  the  "stocJc  fails  to  ^rrade  U.   S.  No.   1  in  old 
Do"b"bin  brand  only  account  decay  an;""-  dryness.     Fails  to  grade 
U.   S.  No.  2  in  Jiartin  brand  accoimt  dryness,,"  and  the  condition 
as  "mostly  firm,  many  light-v/eight  and  soft;  Old  Dobbin  braaid 
generally  shows  10  to  fiO^^o,  averaging  approximately  35f',  shovring  : 
more  than  one- fourth  inch  dryness,  generally  a.t  ^.tcra  .  nd;  and 
avera.ging  4^o  decay.        Martin  brand  generrdly  s-'ie-^s  from  10 
to  30^0,  av (.-raging  approximately  20)o  showing  more  than  one--half 
inch  dryness  and  averaging  2^j  decay.     Decay  is  blue  mold  rot  , 
mostly  in  advanced  stages." 

Rulings  iricluded  in  Decision 

1.     It  was  believed  that  the  oral  contract  called  for  a 
car  of  oranges  that  "woulvd  not  have  any  dry  oranges  with  the 
exception  of  a  little  dry  stem  eji.d  once  in  a  while"  as  well  as 
being  free  from  decay,  at  a  delivero;d  price  of  $2.90  per  box. 
Siich  agre'ement  couldi.  not  thert-\after  be  ch.anged  to  a  Philaxlolphia 
"a^cceptance  final"  agi-eemont  by  the  mere  sending  of ,  complainant '^^s 
wire  of  Janu.ary  10  acdvising  respondent  the  car  had  been,  inspected 
and  diverted  "d.elivered  acceptance  here  final,"  Complainant's 
claim  as  to  Philadelphia  acceptance  final  v/as  also  inconsistent 
v/ith  the  allegations  of  the  original  complaia.t  ,  to  ^hich  v/as 


attached  as  an  exhibit  a  purported  conf irmr?t ion  of  sale  wherein 
the  transaction  was  designated  as  made  at  a  delivered  price. 
Such  confirmation  was  dated  Jan.  10  and.  apparently  reflected 
the  terms  and  conditions  of  the  agreement  as  complainants  then 
understood  them.       It  seemed  entirely  nat'oral  that  respondent 
would  he  interested  in  securing  sound  heavy  oraijges,  in  view 
of  his  knowledge  that  in  1934  oranges  purchased  in  sections  of 
Florida  were  known  to  ho  suhject  to  frost  injury.  Respondent's 
wire  of  Jm,  12  indica,tcd  that  something  was  said  in  the  prior 
telephone  conversation  concerning  dry  stem  end  oranges, 

2.  Considered  o.s  a  delivered  price  transaction,  respond^;* 
ent's  refusal  to  accept  the  shipment  was  not  a  rejection  thereof 
without  reasonable  cause.     The  complaint  was  therefore  dismissed 

S-1350,  July  30,  1936,  Docket  2003:  (Hearing) 

JOSEPH_JTJST]\tAli_&_COo_,  INCo_i  KSW  YOBK_^  Z._SAC.KS.  BEOS^, 

LIBERTY  Y, 

Violation  charged:    Unjustified  rejection  of  a 

carload  of  lettuce, 
Pr_in_ci_p.'?jL  j2oi^T:ts_i^y2.1Z^'l^ •    Interstate  commerce 

character  of  shipment;  noncompliance  with 

Statute  of  Frauds  of  State  of  New  York;  mere 

retention  not  acceptance. 
Order:    Complaint  dismissed, 

Outlin_e  o.f_Fac_t  s_ 

On  or  ahout  July  30,  1935,  complainant  and  one  nemher 
of  resp)ondent  partnership  firm  engaged  in  conversation,  during 
which  complainant  offered  to  sell  and  respondents  agreed  to 
purchase  a  carload  of  lettuce  at  $3.35  a  crate,  hut  the  evidence 
was  conflicting  with  reference  to  the  kind,  quality  axid  grade  of 
lettuce  offered  hy  complainant  and  the  reqxiirements  in  this'  re«' 
spect  specified  hy  respondents.     Prior  to  the  conversation  the 
lettuce  had  hoen  shipped  from  Salinas  Calif,  to  complainant  at 
lew  York,  N.  Y.  ,  and  immediately  following  said  contract  of  sale 
was  diverted  hy  complainant  to  respondents  at  Liberty,  N.  Y, 
On  arrival  of  the  shipment  at  Liberty,  respondents  examined  the 
lettixce  o.nd  promrptly  rejected  it,  claiming  that  it  did  not  meet 
contract  requirements,  whereupon  complainant  and  respondents 
engaged  in  a  telephone  conversation,  during  which  respondents 
agreed  to  assist  complainant  in  disposing  of  the  lettuce,  hut 
fo,iled  to  find  a  purchaser  or  purchasers,  and  the  railroad 
agent  thereafter  notified  complainant  that  the  shipment  had  been 
finally  rejected  by  respondents.     On  being  notified  by  the  rail- 
road .agent  of  the  rejection,  complainant  resold  the  lettuce  in 
New  York  City  at  a  loss  of  $539.77,  and  it  was  for  the  recovery 
of  this  sum  that  an  award  was  sought. 


Respondent  contended,  that  the  facts  and  circvjastaiices 
as  set  forth  by  the  co:.ijTlaint  hrought  this  case  clearly  'within 
the  Statute  of  Frruds  and  therefore  rendered  it  unenforcilDle 
since  the  Statute  of  Frauds  provides  that  the  sale  of  any  goods 
or  choses  in  action  of  the  value  of  $50.00  or  upwards  should  not. 
he  enforcihle  unless  o.  portion  of  the  f.:;oods  \:eTc  aocep-ced,  soiuc- 
thing  paid  in  earnest  to  hind  the;  contract ,  or  sone  note  or  neno- 
randun  in  writing  he  signed  hy  the  party  to  he  charged  or  his 
agent . 

Immediately  upon  the  opening  of  the  hearing  respondents 
moved  to  dismiss  this  case,  contcndirg  th;it  ,  since  the  transac- 
tion took  place  v.holly  vithin  the  State  of  Ner  Yi^tk.,  no  inter- 
state commerce  was  involved,  njid  the  Secretary  of  Agriculture 
therefore  had  no  jurisdiction.     The  exru.iiner  promptly  over- 
ruled this  r.otion,  since  it  was  .clearly  shovrn  that  at  the 
time  of  the  negotiations  here  under  consideration  the  shipment 
remained  in  the  car  in  which  it  had  heen  shipped  from  Salinas , 
Californio.  to  comx-'l'^-i-'i-nt  at  New  York  City,  and  although  the 
unhroken  car  v/as  diverted  to  respondents  in  the  State  of  New 
York  it  was  ne^/ertheless  continuing  in  interstate  com^icrce, 
since  it  originated  in  Co.lifornia  and  was  only  diverted  to 
Mew  York. 

ii^2:iilS_i^'^J:''^iiGd  in_rec_is_ion 

The  parties  did  not  enter  into  a  legal  and  hinding 
contract  in  this  instance  hecause  the  record  clearly  disclosed 
that  they  failed  to  comply  with  the  requirem.ent s  of  the  New  York 
Personal  Property  Law,  commonly  known  as  the  Statute  of  Frauds, 
which  is  .appliCT'hle  in  such  cases.     No  writing  or  memorandum  of 
any  kind  v;hatever  was  made  in  connection  with  either  of  the 
previously  mentioned  telephone  conversations,  n'^r  was  oaiy  sum 
of  money  paid  hy  res^jondent  s ,  cond  there  was  no  pi  oof  that 
respondents  took  possession  of  any  portion  of  the  shipriont  with- 
in the  meaning  of  the  law  of  the  State  of  New  York  commonly 
known  as  the  Statute  of  Frauds,    Mere  retention  of  the  shipment 
without  proof  of  actual  o-ccoptojice  is  not  sufficient  to  remove 
the  transaction  from  the  Statute.   (Court  opinions  are  cited.) 
The  complaint  was  therefore  dismissed. 


■  ©-1361,  AUfCjust  14,  1936,  Docket  1955:  (S.P.) 

MTHAILWI WSOI ,  PRESIDENT_OI  LEJIISpN  FRUIT  CO.  ,_OMAHi\_i- MRj. 
v._rrOHTH_MICHIGM  PICKLi;_C WAIY_,  GRUSH  BAl>_''USCOxiSnL 

Violn,t_io£  iihar£^ed:    Failure  to  deliver  a 

carload  of  ca'blDat'^e, 
Pri.nc_i]Dal  jooj-n^b "  l,nvolv_odj_     No  contract 
.  ■botTreen  coriplainant  and  roBpondent, 

Order:    Complaint  dismissed. 

Out_lin_e  £f_P2:C_ts_ 

On  or  a'bout  January  24,  1935,  a  "broker  at  Onaha,  Netr. 
transmitted  to  resi^ondent  an  order  for  a  carload  of  calDbrige 
to  "be  shipped  to  coinplain,ant  from  loading  point  in  the  State 
of  Wisconsin  to  Omaha,  Nehraska,  which  had  "been  quoted  to  the 
hroker  as  a  car  of  good  Holland  cabhage  at  $8.00  per  ton  f.Ooho  , 
including  "brokerage.     Respondent  adx^ised  the  "broker  that  he  T.-as 
not  acquainted  with  complainant  and  that  the  caDhage  would  "be 
shipped  to  the  "broker  for  his  o^-n  disposition  and  collectione 
On  Janunxy  30  respondent  wrote  tlie  "broker  to  the  effect  that 
the  ca"b"bage  had  "been  purchased  from  a  grower  "but  that  severe 
cold  weather  had  resulted  in  its  freezing,  and  indicated  that 
the  order  would  not  "be  filled.     Complainant  thereafter,  on  or 
a'bout  Fe"bruary  1,  purch;ised  a  carload  of  cahhage  frora  another 
party  at  a  price  considera'bly  higher  than  $8.00  per  ton  ojid 
sought  to  recover  the  difference  in  i^rice  as  damages  from 
respondent . 

Ruling_inc_luded  in_I)ecJ.s_ion 

There  was  no  contract  "between  complainant  and  respondent 
for  the  carload  of  cahhagc  in  controversy.     The  exchange  of  wires 
quoted  in  the  decision  indicated  that  respondent  ^7as  not  .acquaint- 
ed with  complainant  firm  and  for  this  reason  did  not  care  to  enter 
into  a  contract  with  complainant  and  that  the  shipment  herein  in- 
volved was  confirmed  to  the  "broker  with  the  advice  that  he  could 
"mnkc  your  own  delivery  and  collection."     The  complraint  was  dis- 
missed. 
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S-1362,  Au,^st  18,  1936,  Docket  1800:  (Hearing) 

JPSCO  FOODS  C0_2.  ,_CHICAGO_i  ILLINOIS^  v._MEy5;EED_BR0TIfflRS  ,_LOS_ 
ANGELES  ,_CALI?^  "  "      "  ' 

^i^lil-'tion  char£ed:      Tailiire  to  tacco-anl,  in  connec- 
tion with  certain  carloads  of  oranges. 
'    Pr_inc_i2a_l  ]20_int_s_inv_olvod :    Bluo  Mold  Rot  a  factor 
of  condition;  lack  of  proof  of  authorised  resale 
at  auction,. 

Order:  Dismissed. 

Outl_ine  £f_Eact_s_ 

On  or  ohoiit  August  8,  1934,  complainant  contracted  to 
purchase  fron  respondents  seven  carload-S  of  Sunrise  hrand,  first 
class  Yalencia  oran,G:es,  at  the  net  x~rice  of  $2.50  per  'box  fcO,h, 
California  shippin;^  point,  ^'to  he  average  81  l"b:';p  net,  good  color, 
some  slight  greenish  tingo,  stem  end-',  it  heing  agreed  that  '"Wesco  , 
Los  Angeles  office  vill  issue  dra.ft  when  cars  londed,     Ifnile  this 
is  an  f,o.h,  purchase,  Mefford  Sros.  agree  to  stand  "behind  deal 
if  serious  coiiTplaint  of  quality  or  pack  at  dcstinations„ "  Coi.>- 
plaina'it's  ropresento^tive  inspected  the  oranges  and- supervised 
jpacking  and  loading  in  accordance  vith  trade  custons  in  such 
cases,  and  paid  the  full  contract  purchase  price  for  each  car- 
load at  the  time  of  shipment.     Seven  carloads  were  shipped  to 
points  in  jlrkansas ,  Michigan  and  other  Central  States  as 
instructed  hy  complainant,  who  upon  arrival  of  four  of  the  car- 
lo.ads  at  destinotion  ohjocted  to  the  damaged  condition,  rhich 
v7'-^s  alleged  to  he  due  to  Blue  Mold  Rot,  and  these  four  carloads 
were  resold  hy  complainant  at  auction  at  a  loss  of  $1388.90, 
for  recovery  of  rhich  this  complaint  vzas  filed. 

Complainant  alleged  that  the  ppJ^ties  entored  into  an 
agreement  providing  for  the  sale  of  the  oranges  ac  auction, 
respondents  to  protect  complainant  against  any  loss;  this  was 
denied  l^j  respondents,  who  disclaimed  any  liahility  hecause  of 
the  decay,  contending  that  they  had  nothing  to  do  with  the  iTarranty 
as  to  quality  and  pack  hut  v/as  a  condition  caused  hy  the  heo.vy 
pack  required  hy  complainant. 

Rulinr^  ii'\cludcd_in  De_ci_si2n_ 

1.     The  hcFivj  pack  which  was  supplied  on  the  den.and 
of  the  huyor  resulted  in  the  hruising  of  the  fruit  in  trmisit 
and  this  hruising  permitted  the  development  of  the  Blue  Mold  Rot , 
which  cnused  the  principal  ohjection  hy  the  complain.^jit .  The 
amount  of  Blue  Mold  Rot  shown  to  have  oeen  present  in  the  oranges 
at  destino.tion  could  have  occurred  only  cas  the  result  of  a  consid— 
erahle  amount  of  bruising  of  the  fruit.      The  "Hcand  Book  of  the 
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Diseases  of  Fruit  Appearing  Under  Market,  Storage  and  Transit 
Conditions",  prepared  "by  the-U.S.  Department  of  Agriculture, 
states  that  "Blue  Mold  Rot'is  present  everywhere  but  is  imahle 
to  attack  the  fruit  unless  the  skin  has  boen  broken  in  some  waj''" . 
The  oranges  could  not  have  been  badly  bruised  at  the  time  of 
loading  or  complainajrit '  s  agent  would  have  rejected  them. 

2.     In  view  of  the  decay  caused  by  bruising  resulting 
from,  the  heavy  pack  requix^ed  by  complainant  and  the  fact  tha,t  the 
fruit  was  inspected  and  accepted  by  the  buyer's  agent,  no  responsi- 
bility would  seem  to  attach  to  respondents  unless  it  could  be 
shown  that  respondents  authorized  the  sale  of  these  oranges  at 
auction.     By  making  this  contention  complainant  imposed  upon 
itself  the  burden  of  proof  and  this  burden  it  failed  to  sustain. 
The  complaint  was  therefore  dismissed. 

S-1363,  Aug.  18,  1936,  Docket  2067:  (S.P.) 

•SHACpLFOKD  3R0W5T  CO^,_ALBAMY,_GA.  _v^  \7EIiv!3ERG_2._G-IL3ERT_& 
H.C»_MacCLARSlT^  30TE_0|:  DSTROIT ,  JilCHIGA^. 

Vi Delation  charged:     Unjustified  rejection 

by  Weinberg' e:  Gilbert;     false  eoid  misleading 
statements  by  H.C.  l.iacGlaren. 

Pri^ncipal  poi_njts_invo_lved:     Exchange  oi'  vfires 
rather  than  broker's  standard  confirmation 
indicated  contract;     addition  of  specification 
in  brolcer's  confinnation  not  for  fraudulent 
purpose;     peaches  not  in  suitable  shipping 
condition. 

Order:     Complaint  dismissed. 

Outli_ne  of  Facts 

By  wire  dated  June  9,  1935,  conplainan-t  quoted  respond- 
ent, H.C.  i'iacClaren,  Pine  Moimt.r.ln  Early  Rose  peaches  1-3/4 
■inch  minimuin  at  Q>5<j;  and  2  inch  minimujn  at  75^3  per  half  bushel 
tub.    MacC.la.ren  on  the  following  day  wired  comiplainant  a 
co\mter-of f er  submitted  by  respondent  ?/einberg  &  Gilbert  at 
50^;  per  half  bushel  tub  "providing  high  red  color".  Complain- 
ant confirmed  the  order  and  on  Jiine  10  diverted  to  Weinberg  & 
Gilbert  a  rolling  car  which  had  been  loaded  at  Thomaston,  Ga. 
on  June  8.    Respondent  MacClaren  issued  the  usual  form  of 
standard  confirmation  of  saJe  wherein  the  commodity  was  described, 
as  "One  car  Pine  Mountain  Early  Rose  Peaches  U.S. No.  1  good  pack, 
quality  excellent,  623  -  if"  minimum,  119  -  2"  mdnimum,  60^  per 
half  tub  bushel"  f.o.b.  shipping  point.  The  car  arrived  at  Detroit, 
Michigan,  on  June  12,  where,  after  secujring  Fed.eral  inspection  on 
the  d.ay  of  arrival,  it  was  refused  by  Weinberg  &  Gilbert  for  the 
alleged  reason  that  the  peaches  did  not  conform  to  complainant's  warranty. 
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Complainant  made  resale  fnr  a  net  return  of  $245.50  and  sought 
aia  awsj:d  for  clained  daKiagcs  of  $199.70,  charging  ¥ein'berg  & 
Gilbert  with  -unjustified  rejection  and  that  MacClaren  violated 
the  Act.  and  thereby  "bec<?.ne  liable  to  coinplainant  because  he  vas 
not  authorized  by  './einbcrg  &  Gilbert  to  transmit  the  order  except 
ill  the  form  set  out  in  his  standard  confirmation  of  sale.  The 
confirmation  of  sale  issued  by  him  did  not  correctly  set  forth 
the  contract  bet\?een  the  parties. 

Federal  inspection  at  loading  point  mpde  two  days  prior 
to  sale  shov/ed  the  stock  as  then  "mature,  generally  clean,  well 
formed,  mostly  firm,  many  hard  *  *  *  ^      Grade  defects  within 
tolerance,  No  decay"  ,  and  that  it  graded  U.   S.  ITo.  1.  After 
Federo,l  inspection  at  Detroit,  Michigan  on  June  12  the  load 
was  certified  as  failing  to  grade  U.  S.  I'lo.  1  minimum  size  as 
marked  only  on  account  of  decay  having  an  average  of  2/o  of 
peaches  with  soft  spots,     SaLtples  taken  from  the  tojp  layer 
showed  an  average  decay  of        in  the  baskets  that  were  stamped 
1  3/4"  minirrum  and  an  average  of  5fo  decay  in  the  baskets  stamped 
2"  minimum;  in  the  third  layer  the  average  of  decay  amounted  to 
2^0',  the  decay  found  was  ''mostly  Brown  Rot,  mony  Ehizapus  Rot, 
mostly  in  early  stages,  many  in  advanced  stages„"    By  the  term 
"mostly"  the  inspector  meant  from  55  to  90%o     In  the  use  of 
the  word  "many"  he  m.eant  from  25  to  45^j,      The  car  moved  under 
standard  refrigeration.     The  inspector  certified  that  its  bLUilccrs 
were  filled  with  ice  to  within  ten  inches  of  the  toioso    The  tem- 
perature at  the  bottom  of  the  doorway  was  stated  at  44  » 

Rulings  J^nc_lucLed_in  De_ci_si_on_ 

1.     Respondent  MacClaren  was  complainant's  agent  and 
complainant  m\Qt  rely  upon  the  contract  m^de  by  its  agent.  The 
real  contract  of  the  parties  consisted  of  the  exchange  of  wires, 
MacClaren' s  submission  of  the  counter-offer  of  respondent  Wein~ 
berg  &  Gilbert  mar'e  him  to  that  extent  the  agent  of  both  loarties. 
In  addition  to  a  reduction  in  lorice  the  co-unter->of f er  st.ipulated 
that  peaches  be  furnished  of  ''high  red  color."      Such  action  by 
Mo.cClaren  did  not  amount  to  a  violation  of  the  Act.  Moreover, 
if  complainant  was  dissatisfied  with  the  order  as  received 
it  need  not  h^ave  been  confirmed.     Admittedly  MacClaren' s 
standard  confirmation  of  sp.le  added  the  specification  "U.  S. 
1^0.  1  good  pack."    MacClaren' s  explanation  was  that  in  a  prior 
telephone  conversation  v-ith  David  Brown  of  com.plainant  company 
it  was  stated  that  complainant's  offerings  would  be  of  U.  S, 
No,  1  grade  and  of  good  pack  and  quality,    ■md  he  called  atten- 
tion to  complainant's  specification  "quality  is  excellent"  ^hich 
he  stated  was  understood  as  meaning  that  they  were  grade  U,  S, 
No.  1  or  better,     MacClaren' s  incliision  of  the  specification 
"U.   S,  No,  1  good  pack"  in  the  standard  confirmation  of  sale 
did  not  appear  to  have  been  done  for  a-  fraudulent  purpose  with- 
in the  meaning  of  Section  2  of  the  Act.      The  complaint  was 
therefore  dismissed  as  to  MacClaren, 


2.     The  refusn,!  of  TJeinloerg  &  Gilbort  to  accept  the 
shipment  was  not  ,  a  re-j  act  ion  without  reasorta'ble  cause.  Com- 
plainant's warranty  wan  as  to  quality  a,t  the  tine  of  sr.le. 
Notwithstanding  the  shipping  point  certificate,  the  condition 
of  the  load  only  four  drys  later  made  it  clear  that  the  stock 
•ras  not  in  fact  in  suitahle  shippin^^  condition  .at  the  time  of 
sale.     The  conplaint  was  dismissed  as  to  TJeinherg  &  Gilhert, 

S-1368,  Sept.  1,  1936,  Locket  2024  &  2019;  (S.P„) 

G;EO._T/i.  Hi\^T0N_MD„S01T_i  IiTC._i  CjVpilCLlLi  _¥._Y^  _Vj2.  _Ciiri'iIS  &  CO^ 
INC.._j.  BOSTON^  Mils  SAC  HUSETTS  A^ID  COUL^MCOMPLAINT,^ 

Vi_olatj^on  _char£:ed:    Failure  to  account  for  a  truck- 
load  of  iDears, 

Pr_in£iT2al  2ol^'-Lks_invi2lved ;    Actual  market  value  duo 
in  case  of  "broach  of  warranty;  dirty  and  under- 
sized stock  not  defects  which  develoxa  in  transit; 
speculative  loss  of  profit. 

Order:      Complainoiit  awarded  $113o86;  respondent's 
counter complaint  di smissed. 

Ou^lln_e  of_YeiCtB__ 

During  the  month  of  Octoher,  1934,  compl.ainant  sold  to 
respondent  130  bushels  of  U.  S.  No.  1  Seckel  pears  warranted 
as  size  1-1/4  inch  upw.ard,  at  $1.40  per  "bushel,  cand  86  "bushels 
"U,  S.  No.  1  Seckel  pears,  size  1-1/2  inch  upward,  at  $1.75  per 
'bushel,  or  a  total  price  of  $332.50  delivered  Boston,  Mass. 
Complainant  shipped  the  peo.rs  from  Lyons,  N.  Y.  and  they  were 
accepted  "by  respondent  who  made  resale  for  a  net  return  of 
$113,86,    A  check  for  that  amount  was  tendered  to  complainant 
"but  refused,  and  complainant  sought  an  award  for  the  contract 
price  of  $332.50. 

Respondent  contended  that  the  pears  did  not  meet  contract 
specifications  "because  of  decay,  undersize  and  dirty  appearance 
and  that  it  was  damaged  in  the  sura  of  $218,64  actual  loss  and 
$121  loss  of  profits,  for  which  oji  award  was  as'ked  in  its  counter- 
cora-plaint. 

Destination  Federal  inspection  of  the  load  on  the  18th 
showed  an  average  of  5fo  grade  defects  in  the  1-1/4  inch  mark 
stock  and  an  average  of  lOfo  grade  defects  in  the  1-1/2  inch 
mark  stock  and  the  latter  mark  generally  slightly  dirty  or 
pcarred  detracting  from  the  appearance  of  the  lotj  in  "both 
marks  most  pears  had  stems  "bro'ken  at  various  lengths;  decay  in 
the  load  averaged  5'jo,  "being  Blue  Mold  and  Gray  Mold  Rots  in 
early  to  advanced  stages.    Under  the  heo,ding  "Grade"  the 
inspection  certificate  stated: 


"I-I/4  in.  mark  grades  U.  S.  llo.  1,  1-1/4  inch  nin.  ,  decay 
being  rx  factor  of  condition.       1-1/2  in.  mark  stock  does 
not  meet  requirements  of  U.  S.  ilo.  1,  I-I/2  in.  nin,  account 
generally  slightly  dirty  appearance  in  most  haskcts  and  under- 
size  m  excess  of  tolerance," 

itolings  i-£ll!:(3-ed_in  De_ci_sio_n__ 

1,  The  record  shoTOd  complainont '  s  "breach  of  warranty. 
This  "being  a  delivered  sale  transaction,  compLainoZLt  was  re- 
quired to  tender  pears  at  delivery  p^int  that  co?iformed  to 

U.   S.  Ho.  1  grade  requirements  as  to  hoth  quality  o.nd  condition, 
Complainfin.t  contended  "that  the  reason  the  86  "bushels  *  *  * 
did  not  meet  requirements  was  due  to  rough  handling  en  route 
"by  the  truck."       Such  claim,  however,  did  not  agree  with  the 
destination  inspector's  certificate.     The  "generally  slightly 
dirty  appearance"  of  the  pears  "in  most  "bas'kets  and  under- 
size  in  excess  of  tolerance"  were  defects  that  did  not  develop 
in  transit, 

2,  Respondent  should  account  to  and  pay  complaira:it 
the  actual  ;nnrket  value  of  the  pears  o.s  shown  hy  the  resale 
thereof.     The  Uniform  Sales  Act  provides  "Inhere  there  is  a 
"breach  of  warranty  hy  the  seller,  the  miyer  m.ay,  at  his 
election,  accept  or  keep  the  goods  and  set  up  against  the 
seller  the  "loreach  of  warranty  hy  way  of  recoupment  in  diminu- 
tion or  extinction  of  the  price."     Complainant  was  awarded 
$113.85. 

3,  The  evidence  as  to  respondent's  claimed  loss  of 
profits  was  considered  too  speculative  and  uncertain  to  support 
findings  of  fact  in  respondent's  favor.     Respondent's  counter 
complaint  was  dism.issede 

S-1373,   Sept.  9,  1936,  Docket  2141:  (S.F.) 

CJUlBRIDGE  IRUIT  &  PRODUCE  CO^,_CAJ.;iBRIDGE_,_  OHIO_v^  C001viEY_c:_ 
KORSHA.K,_CHICAGO^  ILLINOIS. 

Vi£latj^on  c]iar£;ed:     Failure  to  ship  a  carload 
of  onions  conforming  to  contract  specifi- 
cstions. 

Principal  poi^nts_  involved:     Average  of  20/^ 
decay  tv/o  days  after  arriA^al  indicative  of 
nonconformance  with  contract  at  time  of 
arrival;     damages  must  he  hased  on  replace- 
ment of  same  grade  and  quality  of  goods 
purchased  within  reasona"ble  time  at  nearhy 
m.arket  at  carlot  price. 

Order:     Complaint  dismissed. 
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Outline  of _Facts 

Complainant  and  respondent  entered  into  a.  contract, 
through  a  broker,  on- May  18,  1935  for  the  p-orchase  and  sale  of 
"One  (l)  Car  U.S.  Corninercial  Vfhite  Eermuda  Yfex  Onions,  85^ 
U.S.  #1,  -  $2.10  per  bag,  in  new  branded  saxolin  50#  bags. 
Delivered."    The  onions  were  shipped  from  Texas  and  arrived 
at  Cambridge,  Ohio  on  the  morning  of.  May  20,  y/here  they  were 
inspected  by  a  Federal  inspector  on  May  22.     On  the  morning 
of  I'iay  20  the  broker  advised  complainant  by  telegram  that  the 
shipper  demanded  acceptance  and  complaina.nt  advised  the 
respondent  by  telegram  that  if  the  car  of  onions  was  not 
repl-aced       one  that  •conformed  to  the  contract  a  car  would 
be  pxirchased  on  the  open  market  and  claim  filed  "vd.th 
Washington  for  difference".     Complainant  purchased  at 
Cincinnati  replacement  onions  as  follov/s:     May  21,     21  bags 
at  $2  and  29  bags  at  $2.20;     May  25,     90  bags  at  $2,25; 
May  29,     75  bags  at  $2.50;     and  June  4,     25  bags  at  $1.90, 
plus  drayage  of  35^^  per  cwt.  and  sought  an  award  for  $l?3o40, 
the  difference  between  the  original  contract  price  and  the 
repurchase  price. 

Respondent  maintained  complainant  delayed  unduly  in 
bu^/-ing  replacem.ent  onions  and  that  a  carload  at  a  cheaper 
price  could  have  been  purchased  at  Pittsburgh,  a  distance  of 
90  miles  and  a  large  market,  at  less  than  the  onions  purchased 
in  small  quantities  at  Cincinnati,  two  hundred  miles  from 
Caiabridge,  and  attached  to  its  answer  numerous  exhibits  including 
official  market  reports  for  onions  at  Pittsburgh  and  Cincinnati 
on  May  21  to  25,  inclusive. 

Rulings  included_in  Decision 

1.  The  onions  did  not  conforiB  to  the  specifications  of  the 
contract  of  sale.     The  inspection  certificate  indicated  they  did 
not  conform  to  the  contract  on  the  m.orning  of  May  20  for  the  reason 
that  the  decay  averaged  about  20/o  at  the  time  the  inspection  v/as 
made  on  May  22. 

2.  Complainant  did  not  establish  any  legal  damages.  It 
could  not  legally  base  damages  on  purchases  of  onions  made  in 
small  quantities  at  a  distant  point  on  a  rising  market  over  a 
considerable  period  of  time  when  it  was  shown  that  a  carload  of 
onions  of  the  same  grade  and  quality  could  be  purchased  at  other 
markets  to  replace  the  onions  at  a  considerably  lower  price.  The 
official  market  reports  of  the  Depa.rtnent  which  were  introduced  in 
evidence  showed  that  the  jobbing  market  for  onions  at  Pittsburgh 
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from  May  21  to  May  24,  inclusive,  wa.s  naterially  lower  for  onions 
than  what  was  paid  for  the  onions  at  Cincinnati  "by  complainant. 
Furthermore,  complainaiit  did  not  shov/  v/hether  the  onions  purchased 
were  of  the  grade  called  for  in  the  original  contract  or  v/erc  a 
higher  grade  of  onions.     The  coraplainaut  sho'.7ed  a  breach  of 
contract  on  the  part  of  respondent  but  did  not-  adopt  the  proper 
method  of  shov/ing  damages.     The  complaint  was  therefore  dismissed 

I 

S-1374,  Sept.  9,  1936,  Docket  1739:  (Hearing) 

i 

POSMCK  &  SENTER,   INC ,  ^  ¥M  YORK^  N«Y,_v^  COm^iELL-ROSS  C0._^  DIG. 
SM  BENITO_^  TEXAS. 

Violation  charged:     Fai3-ure  to  deliver  two 
carloads  of  tom.atoes  in  accordance  with 
contract. 

Principal  poin_t  .invol.ved:  Seller  has  right  to 
hold  rolling  cars  at  any  point  imtil  payment 
received  in  accordance  with  contract. 

Order:     Complaint  dismissed.- 

Ou.tli^ne  of_Fact_s 

On  May  21,  1934,  respondent  offered  for  sale,  through  a  broker, 
tv/o  cars  of  tomatoes,  basis  rolling  and  cash.     The  contracts 
were  entered  into  on  May  22  and  23  for  these  two  cars  and  the 
broker,  acting  as  agent  for  both  complainant  and  respondent, 
issued  m.emoranda  of  sale  specifying  rolling  cars,  shipped  the  18th 
or  19th.     The  sales  were  made  f.o.b.  a)id  payment  for  the  cars 
was  to  be  wired  by  Postal  or  Western  Union  to  the  San  Benito 
Bank  &  Trust  Co.  for  the  account  of  respondent.  Complainant 
claimed  that  although  the  confirmation  of  sale  specified  the 
cars  were  to  be  rolling  in  transit,  they  did  not  arrive  on  the 
date  on  which  they  should  have  arrived  had  they  been  rolling; 
t]iat  subsequent  investigation  revealed  they  were  not  rolling 
but  were  held  on  track  at  intermediate  points;  '  and  that  due  to 
such  delay  complainant  suffered  a  loss  of  $1023.75  due  to  the 
market  dropping  between  the  days  on  which  the  cars  should  have  J 
arrived,  May  25  and  26,  and  the  day  they  actually  arrived,  May 
28.     Complainant  sought  an  award  in  that  amount. 
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Respondent  claimed  the  cars  were  'billed  on  the  18th  and 
19th  and  left  San  Benito  and  Donna,  Texas  at  2:30  A.M.  May  19 
and  3:45  A.M.  May  20th,  respectively  ajid  "both  Cc?-rs    were  quoted 
approximately  t'.velve  hours  before  either  reached  a  diversion 
point,  a,nd  had  been  so  traveling  from  the  date  of  shipment;  that 
on  this  cash  sale  funds  were  not  received  until  May  24  and  25 
and  that  the  cars  remained  the  proioerty  of  the  respondent  until 
the  terms  of  sale  were  complied  with  and  it  had  the  right  and 
privilege  of  handling  them  as  it  desired. 

Rulings,  _inc^luded_in  5.C5.is.ion 

1.  The  cars  were  actually  rolling  at  the  time  the  tele- 
gram was  sent  'offering  the  cars  on  May  21  at  9:20  A.M.  Railroad 
records  subm.itted  in  evidence  showed  one  car  was  shipped  on  May 

19  and  arrived  at  St.  Louis  at  7:45  PoM.  May  21,  where  it  remained 
on  track  until  the  morning  of  May  24,  and  that  the  other  car  v/as 
shipped  from  Donna  May  20  at  3:45  A,M.  and  arrived  at  Little  Rock, 
Arkansas  May  21  at  9:25  P.M.,  where  it  remained  on  track  until 
May  23  at  5:50  A.M.     There  v/as  no  showing  tha.t  respondent  agaan 
offered  these  cars  as  rolling,  and  although  the  contracts  v/ere 
entered  into  sometime  afterwards,  nothing  further  was  said  rega.rd- 
ing  this  provision.     At  the  tim.e  of  actual  sale  of  the  cars  they 
were  not  rolling  but  were  on  track  at  St.  Louis  and  Little  Rock 
awaiting  diversion.     The  record  showed  that  the  contract  for  the 
first  car  was  entered  into  May  22  at  about  3:30  P.M.  and  that  the 
second  "car  was  actually  sold  and  confirmed  May  23  at  9:35  A.M. 

2.  Respondent  had  the  right  under  the  terms  of  his  offer 
to  hold  his  cars  at  any  point  until  the  contracts  were  entered 
into  or  complied  with  "by  the  payment  of  the  purchase  price  agreed 
upon.     Complainant's  failure  to  transmit  the  money  promptly  to 
respondent  resulted  in  the  delay  in  diverting  the  cars.  Although 
the  terms  of  the  sale  specified  the  v;iring  of  mioney  by  Postal  or 
Western  Union,   complainant  elected  to  pay  for  the  cars  through 
wires  from,  the  Chase  National  Bank  to  the  Bank  of  the  respondent 
at  Sen  Benito,  Texas,  the  deposit  slips  of  that  bank  showing  that 
the  money  for  the  first  car  was  actually  deposited  on  May  24  and 
tha,t  for  the  second  car  on  May  25.     Therefore  the  car's  were  under 
the  control  of  the  respond.ent  until  those  dates.     The  respondent, 
avraiting  receipt  of  the  purchase  price,  diverted  the  first  ca.r 
from  St.  Louis  on  May  24  cUid  the  second  car  from  Little  Rock  on 
May  23.    This  was  a  cash  sale  and  it  was  the  duty  of  complainant 
to  comply  v/ith  the  terms  of  the  contract  and  remit  payment  to 
respondent  before  it  could  secure  control  of  the  cars. 
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o.     Conplcxinant  failed  to  shov/  that  respondent's  failure 
to  deliver  cars  of  tomatoes  v/hich  were  continually  rolling  in 
transit  was  without  reasona'ble  cause.     The  conplaint  was  therefore 
dismissed, 

S-1381,  Sept.  23,  1935,  Docket  2048:  (S.?o) 

S.JffiRZHES  &  SONS_^  PHILADELPHIA^  PA._  v,_PHILIP  La.WJ IA_&_BRO.  , 
HApY  GL0',_7A. '     .'■  ^ 

Viqlati^on  charged:     Failure  to  account  for 

a  carload  of  v/aterrnelons . 
Principal  poi^nt,  .^involved:     After  acceptance, 
buyer  may  set  up  breach  of  warranty  as 
ground  for  not  paying  full  purchase  price. 
■  Complainant  a.v/arded  360.43. 

Out_li_ne  of  Pacts 

On  or  about  July  22,  1S35,  through  a  brol;;er,  com.plainant 
sold  to  respondents  one  carload,  consi^iting  of  1324,  U.S.  Ko.  1 
v/onder  watermelons,  red  cutters,  in  good  condition,  at  the  contract 
price  of  $140  f.o.b.  South  Carolina  shipping  point,  -.vhich,  together 
with  the  transportation  charges  of  $171,70  paid  by  respondents, 
placed  the  total  cost  of  the  shipment  to  respondents  cat  $311.70. 
On  arrival  of  the  shiioment  at  Nanty  G-lo ,  Pa.  respondents  objected 
to  the  quality  and  condition  of  the  m.elons  and  secured  a  railroad 
perishable  inspection  report  which  showed  that  338  m.elons  were  so 
ba,dly  damaged  by  anthracnose  that  they  v/ere  worthless.  Complain- 
ant sought  an  award  for  the  contract  price  as  the  Federal-Ste>.te 
inspection  miade  at  shipping  point  on  July  20  showed  the  melons 
graded  U.S.  rJo.  1;     respondents  contended  that  the  r.elons  we:'8 
not  in  suitable  shipping  condition  and.  that  the  poor  quality 
upon  arrival  warranted  respondents'  refusal  to  pay  the  contrp.ct 
price  to  complainant. 

The  certificate  of  inspection  made  by  the  Railroad 
Perishable  Inspection  Agency  at  IJanty  Glo ,  Pa.  at  10:00  A.M. 
July  27,   stated:       "Stock  shows  poor  to  good,  mostly  poor  to 
fair  qua.lity.     Mostly  xiell  shaped,  a  few  .misshapen.     Fairly  firm  ^ 
to  firm.    Practically  all  m.elons  are  disfigured  by  anthracnose 
lesions.     Disease  ran.ges  from,  earlier  shallow  pitted  stages,  to 
advance  stage.    A  fe¥/  melons  are  lightly  spotted.     On  most  melons 
enough  of  surface  is  affected  seriously  to  damage  appearance. 
Interspersed  melons,  sound  to  outside  appearance  (except  for 
anthracnose),  when  cut  show  flesh  disintegrated,  sour.  Load 
■checked  out  278  melons  spotted  by  anthracnose,  accepted  by 
consignee,     26  .melons  bruised,  37  cracked,  275  decayed  rejected, 
exclusive  of  623  m.elons  unloaded  before  inspection  cor.ld  be  made". 
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Exilin-gs^  incluci.ed.__in  Decision  ■ 

1.  Respondent^;  ,ha,vin,<;;  accepted  the  shipraent ,  "became 
■liaole  for  payment  of  tlie  full  purchase  price  uiiless  the  facts 

established  were  sufficient  to  come  within  the  provisions  of 
section  69  of  the  Uniform  Sales  Act,  which  provides,  in  part, 
that  where  there  is  a  breach  of  warranty  hy  the  seller,  the 
huyer  may  accept  t.he  goods  and  set  up  against  the  seller  the 
hroach  of  warranty  by  v/ay  of  recoupment  in  diminution  or 
extinction  of  the  price. 

2.  The  melons  were  not  in  suitable  shipping  condition  and 
respondents  -were  entitled  to  such  damages  as  resulted  from  conplain- 
;ant's  hreach  of  warranty.     The  shipment  showed  a  loss  of  approxi- 
mately 25^  on  arrival  at  destination  du.e  to  deterioration 
attrihuta'Dle  to  anthracnose,  vrhich  is  a  serious  disease  of  the 
vines  and  fruits  in  the  field.,  develops  in  transit  "but  is  not 
always  d.etectihle  at  loading  time.     The  cost  per  melon  was  fixed- 
at  25, 54^2?,  figures  on  the  "basis  of  1324  nelson  for  a  total  cost 

of  $311.70.     Complainant  was  awarded  $140  less  $79.57     (the  loss 
on  338  melons  at  23.54;?  each)  ,  or  $60,43. 

S-1382,  Sept.  23,  1935,  Docket  2154:  (S.P.) 

HEEBERT  CAl/ffBELL_;_CO._^  HASTINGS^  KESRASp._v.  ATMTA  WHOISSAMl, 
GROCER_GO.]^  ATLANTA, _t|xAS.  ' 

Yiolation  charged:     IJn.justif ied  rejection 
of  two  carloads  of  seed  T^otatoes. 

Pri_ncip^tal  ppi,nt_  involved.:     Meeting  of  minds 
essential  to  contract. 

Order:     Complaint     and  count ercom.-olaint 
dismissed. 

Ou^li_ne  of  Facts 

On  December  17,  1934,  a  "broker  ordered,  for  respond-ent  from 
complainant  two  cars  of  "Nehr  Triumphs  Non-Certified  Seed  Non- 
irrigated.  $2,10  shipment  Janiiary  "buyers  option".     On  the  same  d.ay 
the  complainant  sent  the  follov/ing  telegram.:     "Confirm  Atlanta 
two  cars  Ca~nel  Ne'braska  Triumphs  Non-Certified  Seed,  will  not 
grade  less  than  85^  U.S.  No.  1    $2.10  stop  Understtind  no  Nebraska 
d.ryland  this  stock  sli;?^tly  irrigated  regvlar  quality  Camel  Pack 
demand,  very  active  have  booked  over  twenty  today".  Complainant 
claimed  that  the  potatoes  in  the  first  car  shipped  graded  87/a 
U.S.  No.  1  and  those  in  the  second  car,  89^, U.S.  No.  1,  and  sought 


an  award  for  $230,'  which  was  clained  to  "be  the  total  loss  sustained 
after  resale  of  the  potatoes  in  the  two  cars  following  rejection 
"by  respondent.     Respondent  claimed  that  the  potatoes  did  not 
conform  to  the  specifications  of  sale  and  that  a  loss  of  ZOkP 
per  "bag  on  720  hags,  or  a  total  of  $216,  was  sioffered,  and 
asked  for  reparation  in  that  amount. 

There  was  no  meeting  of  minds  "between  the  parties  and  no 
contract.     The  .  telegrams  quoted  s-iow  that  the  respondent  wanted 
potatoes  v/hich  were  grown  on  non-irrigated  land  and  complainant 
failed  to  agree  to  this  m.aterial  specification.     The  complaint 
aJid  the  count ercorjiplaint  were  dismissed. 

S-1387,  Sept.  29,  1936,  Docket  2176:  (S.Pj 

SDGSETgK_&_B3SRS_j_  IKC._^  WASHIl^GTOF^  3»g._  v._  DIiT0_5SUIT_&_?R0DUffi 

Vio_lat j^oii  cliar£ed:     Unju.stified  rejection  of 

a  carload  of  watermelons. 
Prjinc^ipeJ  poi^njt    _invo_lved:     Lack  of  proof  of 

good  delivery  in  delivered  sale. 
Order:     Complaint  dism.issed. 

Oij.t^li_ne_  of  Facts 

On  June  14,  1935,  through  a  hrolrer,  complainant  sold  to 
respondent  one  carload  of  U.S.  No,  1  waterm^elons  at  the  agreed 
price  of  $340  delivered  Providence,  P.. I,,  v,'hich  car  was  then 
rolling,  having  "been  shipped  from  Barwick,  C-a.  on  June  11,  1935. 
Upon  arrival  of  the. shipment  at  Providence  on  or  ahout  July  17, 
it  was  rejected  hy  respondent  for  the  alleged  reason  that  tie 
melons  did  not  arrive  "in  good  marketable  m.anner''o  Complainant 
m.ade  resale  for  the  net  sum  of  $25.17  and  sought  an  award  for  the 
amoujit  of  the  difference  hetv/een  the  sum  for  v/hich  the  watermelons 
were  sold  to  respondent  and  the  suin  realized  "by  complainant  upon 
the  resale,  'oeing  $67.30. 

Eul i ng_i nc lud ed  i^n_D e  c i  s o n 

Complainant  failed  to  show  that  respondent's  rejection  was 
without  reasonahle  cause.     It  was  incurrfbent  upon  complainant  to  show 
conclusivelj;-  "by  including  in  the  record  a  copy  of  a  destination  in- 
spection certificate  or  testimony  of  a  competent  disinterested 
person  v/ho  examined  the  shipment  showing  that  U.S.  No,  1  Watson 
water^aelons  were  delivered  to  responc.ent.     The  watermelons  were  of 
U.S.  No,  1  grade  and  otherwise  conformed  to  the  specifications  of 
the  contract  of  sale  at  the  timie  of  shipment  on  or  a"bout  June  11, 
"but  the  record  failed  to  contain  satisfactory  proof  that  the  ship- 
ment met  contract  requirements  of  that  grade  on  arrival  at  desti- 
nation approximately  a  week  later.       Complainant  in  failing  to 
estahlish  this  fact  did  not  overcome  the'' "burden  of  making  a  prima 
facie  ca,se  and  the  complaint  was  therefore  dismissed. 
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S-1388,  Sept.  30,  1936,  Docket  2254:  (S.?.) 

MOJOMlER'  Sz  SONS^  PC.^  WALLA  WALLA .JMSpNGT ON  v.._SA.HIIEL  VISSE 
^  CO],_,_INC^  _CHICAG:0_j.'  ILLIl^OIS. 

Violation  charged:     Unjustified  rejection 

of  a  carload  of  ajjples. 
Princiioal  point  _i.nvolved:     La.ck  of  proof 

that  p\u- chaser  was  respondent's  a=';;:ent. 
Order:     Coniplaint  dismissed. 

Out.line  of_?act_s 

On  or  about  Lecemher  5,  1935,  one  Charles  King  inspected 
and  orally  agreed  to  accept  from  cor.^plainant  approximately  one- 
half  car  Extra  Fancy  Rome  Beauty  apples  at  the  agreed  price  of 
$1,15  per  box  f.Oob.  Yifenatchee,  IVashlngton,  and  approximately 
one-half  carload  of  Fancy  grade  apples  at  tlie  agreed  price  of  $1,10 
per  box  f.o.b.  Wenatchee,  Washington.     King  thereafter  made  and 
executed  a  purported  "confirmation  of  sale"     in  writing  and 
delivered  a  copy  thereof  to  complainant,  v/herein  it  was  stated  that 
the  sale  was  m.ade  "f.o.b.",  terms  "draft  E.L."  and  showed  a  special 
a.greement  "shipping  point  acceptance  final,  on  approval  of  in- 
spection by  buyer's  agent  Chas.  King".     The  apples  were  inspected 
by  a  Federal  inspector  at  Wenatchee  on  December  10  and  certified 
to  grade  Washington  Extra  Fancy  and  Fancy  as  marked.     The  cax  v/as 
shipped  to  Chicago,  Illinois  but  upon  arrival  on  or  about  December 
20,  respondent  rejected  the  shipment.     Complainant  made  resale  of 
the  apples  and  sought  an  award  for  $277.30  for  alleged  loss  and 
damages. 

Respondent  denied  having  received  a  copy  of  the  confirmation 
of  sale  and  alleged  that  Charles  King  v/as  not  authorized  to  make 
the  purchase  for  it. 

Ruling__included  in_Deci_sj-on 

It  was  clear  tha,t  respondent  had  not  specifically  authorized 
King  to  purchase  the  apples  in  question  and  the  evidence  was  in- 
sufficient to  establish  that  Charles  King  was  the  general  buying 
agent  of  respondent  and  had  authority  to  purchase,  inspect  and 
accept  said  apples  for  and  on  behalf  of  respondent  and  as  respond- 
ent's agent.     Prior  purchases  made  by  King  which  were  accepted  by 
respondent  may  have  been  separately  and  specifically  authorized 
or  may  have  been  accepted  by  respondent  after  its  own  inspection 
at  destination.     The  evidence  not  only  failed  to  show  a  general 
agency  but  also  failed  to  show  that  King  had  in  the  past  purchased 
for  respondent  on  the  ba.sis  of  "shipping  point  a.cceptance  final". 
The  compladnt  was  therefore  dismissed. 
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S-1594,  Oct.  10,  1936,  Docket  1780:  (S.P.) 

J.T._aiCHAIiDS  CO^,_IIC^  iV.lSHINGTOiJ,^  D.C._v_^  E.  G._DAIfflOmi^  SCOTT SVILLE , 

N.y.  "  ■ 

Vio_lati_on  .charged :     Failure  to  deliver  a  car- 
load of  cat  "bags. 

Princ^ip^al  i^ZolT^c)-'  esta-blishing 

measure  of  d,airiages  the  raarket  price  at  time 
of  default  m.ust  be  shown. 

Order:     Case  dismissed. 

Outli_ne  of  Facts 

On  February  2,  1935,   through  a  bro^cer,  complainant 
purchased  from  respondei^^t  a  carloa,d  of  cabbage  at  $1  per  80- 
Ib.  b£ig  delivered  in  Washington,  D.C.,  for  shipment  that  day 
from  Scottsville,  F,Y.     By  direction  of  the  complainant  it  v/as 
not  shipped  until  February  4,  and  it  arrived  in  Washington,  DoC. 
on  or  about  February  6  and  v/as  rejected  by  complainant  on  or 
about  February  9,  on  which  date  it  was  inspected  by  a.  Federal 
inspector  and  a,  la,rge  portion  was  foujid  frozen.     Complainant  on 
February  13  purchased  300    80-lb.  bags  at  $1«40  per  bag  in 
replacement  and  sought  an  award  of  $120,  the  difference  betv/een 
the  purchase  price  and  the  cost  of  replacemient. 

Respondent  claimed  that  the  cabbage  was  in  perfect  condition 
when  loaded  on  Febriaary  1  and  v/as  ready  for  shipment  on  February 
2,  but  that,  as  a  result  of  the  two-day  delay  occasioned  by 
complainaj.it '  s  instructions  to  ship  on  February  4,  it  ran  into 
"some  cold  v/ea,ther  causing  some  freezing".     In  his  deposition, 
respondent  stated  that  it  was  sold  for  $50  m.ore  thaji  the  invoice 
price  to  coirplainant .     Two  other  depositions  were  submitted  to 
the  effect  that  the  v/eather  was  mild  at  the  time  the  cabbage  was 
loaded  and.,  shipped  aaid  none  of  it  was  in  a  frozen  condition  at  the 
time  of  loading    or  shipment. 

Rulings  j^ncluded_in  De^is^ion 

1.  The  cphbage  was  not  frozen  at  the  time  it  was  to  have 
been  shipped  on  February  2,   at  which  time  the  weather    was  mild. 

2.  A  showing  of  market  price  value  as  of  February  15  v/as 
not  a  showing  of  miarket  price  as  of  the  date  of  respondent's  default 
February  6,  assurnin;;;  the  respondent  was  in  default,  the  load  having 
been  purchased  on  a  deliA^'ered  price  basis.     This  conclusion  was 
especially  justified  in  view  of  the  evidence  that  between  Febr"-iary  6 
and  February  13  the  m.arket  advanced.     The  complaint  was  therefore 
dismissed. 
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S-1398,  Oct.  13,  1936,  Docket  1907:  (Hearing) 

THOi.iASJU  RIIIj.  INC. J  CLEVELAKD ,._OIIig  v.„C_.J-L.  Rm;cniAH_^  I^OpLL, 
MI  CHI  M. 

Violation  char j;ed:     Failure  to  ship  5 
carlOrads  of  onions  in  compliance  v/ith 
contract. 

Pri_n£i£al  j2oi_nt_s_invo_lTed:  Speci.ilative 
damages  not  allowable;     bills  of  lading 
or  delivery  carrier's  check-out  not 
submitted  to  prove  shortage. 

Order:     Conplaint  dismissed. 

Outli_ne  of  Facts 

On  or  about  September  6,  1934,  complainant  purchased  from 
respondent  10  cars  of  U.S.  Ko,  1  yellow  onions,  60>3  2  in.  or  larger, 
balance  1-^  to  2  in.  ,  firm  clean  stock,  at  6b^;  per  50-lb.  bag 
f.o.b.  shipping  psoint.     Ten  carloads  were  shipped,  five  of  v/hich 
were  accepted  as  complying  with  contract  reqr.irements  and  although 
the  other  five  were  accepted  and  paid  for  by  complainant  it  was 
contended  that  these  'five  failed  to  comiply  with  contract  require- 
ments in  that  they  ?/ere  not  clean  onions  and  tvo  carload.s  failed 
to  contain  the  full  nmibor'  of  bags  called  for  in  the  invoice  by 
reason  of  v/hich  complainant  claim.ed  to  have  been  damaged  in  the 
suin  of  $680.11  because  of  the  first  and  $55.11  because  of  the 
second  breach. 

Respondent  contended  a  totaling  of  the  ten  carloads  proved 
that  aroTind  75^  instead  of  60fo  of  the  onions  were  2  in.   in  size 
or  over  and  that  complainant  received  better  onions  than  the  contract 
called  for. 

Certificates  of  Federal  inspection  s-\owed  that  all  five  cars 
graded  U.S.  ¥o.  1  at  shipping  point;     that  the  onions  contained 
in  each  car  were  mature,  firm,  well-shaped  and  dry;     that  the 
onions  in  one  car  were  certified  as  clean,  in  three  cars  as 
generally  clean  and  in  one  car  as  mostly  clean;     that  the  onions 
in  one  car  averaged  "approximately  55/(i  by  weight  2  inches  or  Isirger"  ; 
in  2  cars,  "approximately  &0fo  by  weight  '2  inches  or  larger";  in 
.one  car  "approximately  70^-  by  weiglit  tv/o  inches  or  larger"  ,  and  in 
one  car  "in  most  sacks  ranging  from  r|  to  3,  averaging  approximately 
75/^  by  weight,  2  inches  or  larger  in  diameter.     In  a.  few  sacks 
noted  in  the  doorway,  ranging  from  l^j  to  2-^-,  averaging  ai-)proxi- 
mately  35^,  by  weight,  2  inches  or  larger  in  diameter". 
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Eulings^  A^^- clude_d _in  Decision 

1.  So  far  as  qtia.litv  and  condition  were  concerned,  the 
certificates  of  Federal  inspection  clearly  showed  that  the  com- 
plainant shipped  onions  which  were  in  substantial  compliance 
v/ith  the  terms  of  the  contract.     'The  onions  in  two  cars  failed 

to  average  60fo  2  inches  or  larger  and  in  this  respect  respondent 
failed  to  make  delivery  as  required  h'-  the  terms  of  the  contract. 

/ 

2.  The  damages  claimed  by  complainant  for  failure  to 
deliver  in  accordance  with  contract  requirements  v/ere  purely 
speculative  since  complainant  adjnitted  that  these  tv70  carloaxls 
were  in  storage  \7hen  the  complaint  was  filed  and  the  record 
contained  no  proof  supporting  com.plainant '  s  contentions  that  a 
loss  was  sustained  as  a  result  of  the  failure  of  these  two 
carloads  to  m.eet  contract  specifications.     Complainant  likev/ise 
failed  to  support  its  claim  that  there  was  a  shortage  in  that 
the  record  did.  not  include  "bills  of  landing  or  delivery  carrier's 
check-out  for  any  of  the  shipments  upon  v/hich  a  shortage  Y/as 
claimied..     The  complsant  was  therefore  dismissed. 

S-1400,  Oct.  13,  1S36,  Docket  1951:  (S.P.) 

pSlEY_FH-ijIT_j&_PRODUCE_CO.  ^  K03IL2_^  AIASAAlA  v._SMpAN  mJIT_Cp. 
MIM^APOLI  S ,  J.mi . 

Vio_lati^on  charged:     Unjustified  rejection 

of  a  carload  of  cahoage. 
Pri^n^ipal  poi^nt_  _invo_lved:     An  a.verage  of 

55)0  by  weight  affected  "by  slimy  decay 

at  destination  indicates  cabbage  was  not 

in  suitable  shipping  cond-ition. 
Order:     Complaint  ddsmissed. 

Oiitlvne  of  Facts 

On  or  about  IJay  14,  1935,  through  a  broker,  complainant 
sold,  to  respondent  a  carload  of  cabbage  described  in  the  memo- 
randum of  sale  as  "One  Car  285  Lacrts  USone  LCedi-om.  Copenhagen 
Cabbage,  $1.00  crt.  f.o.b..  Top  Ice  Extra".     Shipment  was  m.ado 
from  Kcarns  Sid.ing,  Alabama  to  respondent  at  Hinneapolis ,  Hinn. , 
but  the  load,  was  rejected  by  respondent.     Complainant  sought  an 
avra.rd  of  $520  damages  because  of  respond.ent '  s  rejection. 

Respondent  contended  that  the  memorandum  of  sale  was 
incorrect  and  that  the  cabbage  was  to  grad.e  U.S.  I'^o.  1  when  tendered 
at  Minneapolis. 


Federal-State  inspection  at  Kearns  Siding,  Alabama  on 
May  13,  1935  showed  the  cahhage  to  be  U.S.  No.  1,  nediujn  size, 
"Stock  is  fairly  firm  to  hard,  mostly  firm,  trimed  to  1  to  4 
wrajpper  leaves.     Outer  leaves  fresh  and  green.     Grade  defects 
average  within  tolerance.     Less  than  Ifo  decay".     State  inspection 
on  May  20    at  Minneapolis  showed  the  stock  failed  to  grade 
U.S.  No,  1  only  on  accoiint  of  decay    in  excess  of  tolerance, 
approximately  55^^  by  weight  showing  slimy  decay,  affecting 
from  2  to  4  outer  leaves.     This  inspector  certified  that  the 
bunkers  were  about  one-fifth  full  of  ice  and  that  the 
temperature  was  44°  F.  at  the  bottom  of  the  car  near  the  door 
and  46°  F,     at  the  top. 

Ruling^  i.5^clli'ied__in  Decis_ipn 

1.  Respondent's  proof  of  the  claimed  oral  contract  of 
purchase  was  insufficient  to  overcome  the  convincing  force  of 
the  exchange  of  wires,  the  broker's  miOmorandum  of  sale  and 
related  facts  and  circumstances  indicated  by  the  record.  The 
broker's  memorandum  of  sale  accurately  reflected  the  agreement 
of  the  parties  as  indicated  by  the  exchange  of  v/ires  between  the 
Mobile,  Alabama  and  the  Minneapolis,  Minnesota  offices  of  the 
broker  .    No  understanding  that  the  cabbage  was  to  be  U.S. 

No,  1  was  indicated  by  them.    While  the  parties  could  have 
contracted  on  the  basis  of  the  rjrice  f.o.b.  shipping  point, 
the  seller  guaranteeing  against  such  deterioration  in  tra-nsit 
as  would  cause  a  difference  in  grade  at  destination,  such  an 
agreement  would  not  be  the  usual  manner  of  purchase.     It  was 
admitted  that  the  freight  cha.rges  were  to  have  been  paid  by 
respondent.     Freight  charges  are  generally  paid  by  the  owner 
of  the  commodity  such  as  cin  f.o.b.  purchaser. 

2.  Respondent's  refusal  to  accept  the  shipment  was  not 
a  rejection  without  reasonable  cause.     If  the  cabbage  had  been 
in  suitable  shipping  condition  at  the  time  of  loading  "an 
average  of  approximately  55^  by  weight"  of  the  cabbage  y/ould 
not  have  been  affected  by  slimy  decay  as  shown  by  the  desti- 
nation certifica.te  dated  May  20.     The  record  indicated  that  the 
shipm.ent  moved  from  loading  point  to  destination  under  normal 
transportation  service.  It  was  in  transit  only  4  days.  The 
complaint  v/as  therefore  dismissed. 
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S-1403,  October  14,  1935,  Docket  2194:  (S.P.) 

_CI-jESTER  FEANZELL_&_Cg._^  PITTSBlIRGHj^  PA^  v.  A.B.^  CQTTSiJ  COIvIPAlvlT 
and  GS0IIG:E_       STOl^lE  &  SO'^S^  ^lOPL^'AISi'IELD^  IM-^ii 

Violat_ion  charged:     Jailure  truly  and 
correctly  to  accotint. 

Prinici;Dal  ]2oi.j^i.s_in''-''plZ®4'    "Withholding  of 
valuable  information  by  cominission  merchant 
to  owner's  detriment  invalidates  commission 
charges;     factor  liable  for  want  of  exercise- 

of  reaso-iable  care  and  dili<^ence. 
0_rder:   Coimolaint  dismissed  as  to  A.B.Cohen  Co.;  cora- 
^ainanf  awarded  &jl52.5t)  against  George  H.Stone  &  Sons. 

Oat_li_ne  of  Eacts 

This  complaint  alleged  tha,t  during  May,  1935  respondents 
consigned  to  complainaii.t  to  be  sold  on  respondents'  behalf 
9  carloads  of  potatoes;     that  complainant  paid  the  freight 
charges  at  Pittsburgh,  Pa.  aJid  other  necessary  expenses,  such 
disbu.rsements  exceeding  the  total  gross  receipts  received  from 
the  sale  of  the  pots,toes  by  $345.76,  for  which  amount  complain- 
ant requested  an  award. 

PLespondents  charged  coTipilaintait  with  gross  negligence 
and  inattention  to  duty  through  selling  the  potatoes  at  prices 
lower  than  the  established  market  prices  at  Pittsbiu'gh  and  thereby  in- 
curring for  respondents  a  substantial  loss  on  the  sales,  and 
abandonment  of  the  last  three  consigned  cars  to  the  railroad 
for  transportation  charges. 

The  decision  in  this  case  quoted  voxious  comm,uni  cat  ions 
betvfeen  complainant  and  A.B.  Cohen  Co.  as  tsJ^zen  from  the  record, 
vfhich  showed  the  facts  to  be:     Bu.ring  the  month  of  May  A, B.Cohen 
Co.,  as  agent  for  George  H.  Stone  &  Sons,  consigned  to  complain- 
ant in  interstate  commerce  for  resale  on  the  Pittsburgh  market 
a  total  of  12  carloads  of  Maine  Green  liountain  potatoes,  shipments 
being  made  from  May  2  to  12,  both  dates  inclusive.     The  first 
shipments  arrived  on  or  about  May  6  and  succeeding  shipments 
continued  arriving  about  four  days  following  the  date  of  ship- 
ment and  on  May  16  complainant  held  on  track  7  carloads  v/hich 
complainant  had  been  unable  to  sell  during  preceding  days. 
During  the  period  May  9  to  16  complainant  failed  to  report 
to  either  respondent  the  true  facts  concerning  the  unfavorable 
conditions  of  the  Pittsburgh  m.arket  and  inability  to  malce  sales. 
Complainant  accounted  to  respondents  concerning  the  sale  of  9  . 
carloads,  in  ?/hich  several  accoimts  sales  complainant  made 
charges  as  commissions  in  the  total  amount  of  $193.21. 
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Rulings  in eluded _in  Decision 

1.  A.B.   Cohen  Co.  simply  acted  as  the  selling  agent  of 
George  H.  Stone  &  Sons  and  the  complaint  against  the  Cohen 
Company  was  therefore  dismissed. 

2,  The  Secretary  said  the" general  rule  is  that  a  factor 
or  commission  merchant  must  not  only  act  in  good  faith  in 
connection  with  the  handling  and  sale  of  the  goods  of  his 
principal  but  is  also  hound  to  use  reasonable  or  ordinary  care, 
diligence  and  prudence  and  is  liable  for  want  of  its  exercise 
in  the  handling  ejid  sale  of  the  goods  of  his  principaJ.  The 
factor  must  exercise  that  degree  of  care  and  judgment  that  a 
prudent  business  man  \TOuld  exercise  in  the  management  of  his 
ovm  affairs  under  the. same  or  similar  circumstances. 

.   3.    Due  to  complainant's  failure  to  keep  respondents 
fully  advised  as  to  its  failure  to  m.al:e  sale  of  the  potatoes, 
complainant  failed  to  perform  services  as  a  commission  merchant 
of  the  value  stated  in  the  acco'ujats  sales,  or  any  valtie 
whatsoever,     The  failure  to  m.alce  freouent  or  daily  reports 
amo-ujated  to  the  withholding  of  valua,ble  information.  If 
■  respondents  had  received  daily  reports  as  to  the  true:  market 
conditions  at  Pittsburgh  diversion  might  have  been  made  to 
more  favorable  markets  or  they  laight  have  made  other  disposition 
of  the  cars  and  mdght  have  escaped  in  part  accumula^ting  demurra,ge 
costs  and  the  constantly  lessening  value  of  the  potatoes  due 
to  natural  deterioration.    A  failure  to  perform  its  full  duty 
in  these  particulars  warranted  the  conclusion  that  complainant 
did  not  earn  the  com.m-issions  which  were  part  of  the  claim. 
Reparation  in  complainant's  favor  against  George  H.  Stone  & 
Sons  was  therefore  limited  to  the  difference  between  the 
$345,75  claimed  and  the  commissions  of  $193.21,  or  $152^55, 
representing  freight,  demurrage  and  terminal  charges,  for 
v/hich  amount,  plus  interest,  an  award  was  ordered. 

S-1405,  October  20,  1936,  Docket  2082:  (S.P.) 

J.L,  RTJSSILL_CO.  ^  SACRAIvaiTTO ,   CALIF. _v.  PAD.ffiR_5RUIT_G0._,  SIOUX 
CITY^  IOWA. 

Violati_on  charged:     Failure  to  account 

for  a  carload  of  peaches. 
Prin_cipal  p.oi^nt_  involved:     Without  tender 

by  complainant  there  could  be  no 

responsibility  by  respondent  to  pay  purchase 

price. 

Order:     Complaint  dismdssed. 
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P.'^-i.li"©  of  Fa.cts 

In  the  Konth  of  August,  1935,  throf.gh  a  "broker,  complain- 
ant sold  to  respondent  one  carload,  1211  "boxes,  of  Sl"berta 
peaches  warranted  as  85fo  grade  U.S.  No.  1  "or  "better"  at  the 
agreed  price  of  55f  per  "box  f.o."b.'  Red  Bluff,  California,  or  a 
total  of  $656.05,     On  August  16,  while  the  load  was  in  tranist, 
the  hroker  wired  coiiiplaina.nt  "  CO!::LFIDEi\'TIALLT  PSP.SUADSD  PALIvIER 
EELIiiqUISH  x°5^-283/78^EKASIE  YOU  APPLY  MARSEALL  OPJ}ER  THEPEPOHE 
YOU. WIRE  US  TO  THIS  EFIECT  AlTD  YOU  ATTEaID  REDI"VERSI0N  ADVISE". 
Complainant  answered  ''oj  v/ire  the  same  da;/  "PIA."'/E  PERSUADE!)  OilE 
OUR  CUSTOIviERS  REIEASS  GAR  ELEERTAS  WHIGh'  WE  PIAD  SOLD  TO  THEM 
ALLOW  US  APPLY  ON  i.jmSHALL  ORDER  IP  SATISFACTORY  i.IARSHALL  STOP 
CAR  GRADES  85^6  U  S  #1  SHIPPED  IITH  LI1JDALL***WIP^  IMIIDIATSLY 
WHETHER  SATISFACTORY  ilARSPIALL  PLACE  OU  THEIR  ORDER  PEE  2S378"  . 
On  August  18  the  "broker  wired  complainant  "'VESTEPDAY  PERSUADED 
iiARSHALL  ACCEPT  PALLISRS  GAR  OK  HIS  ELjSRTA  ORDER  D'lS'lS  INSPECTION 
SIOLT  CITY  H0i7S\^R  INSPECTED  FIIID  10;;^  to  15fi  DECAY  ALSO  01^  END 
SHIFTED  LiARSHALL  CANNOT  USE  SUGGEST  YOU  DI-VERT  QUICK  LARGER 
ivlARI<ET  After  the  Marshall  Fruit  Go.  refused  to  accept 

the  shipment  upon  its  order  coroplainant  made  resale  to  another 
purchaser. 

Respondent's    position  was  that  while  the  car  was  in 
transit  the  respondent  relinquished  the  load  to  the  complainant 
for  delivery  to  another  purchaser  and  that  the  respondent 
therefore  never  secured  possession  of  the  peaches  in  question. 
Gomplp.inant  contended  that  the  "broker  acted  entirely  on  his  own 
initiative  and  responsi"bility  and  without  taking  the  matter  up 
with  complainant,  and  sought  an  award  for  $653.07  for  loss  and 
damages  sustained. 

Riiling_included  _in_Dec.1^si^on 

Complainant's  tender  of  the  load  to  respondent  was  not 
complete.     The  wires  quoted  indicate  that  even  though  the  broker 
apparently  suggested  the  su"bstitution,  complainant,  "by  its  v/ire 
of  Augxist  16,  approved  and  confirmed  the  "broker's  action.  The 
car  was  consigned  to  complainant  and  while  in  transit  v/as 
diverted  "by  com.plaina,nt  to  the  Marshall    Fruit  Go.     The  effect 
of  such  action  v;as  to  give  complainant  control  and  possession 
of  the  load.    Without  a  tender  "by  the  comiplainant  there  could 
be  no  obligation  on  the  part  of  the  respondent  to  pay  the  purchase 
price.     The  complaint  was  therefore  dismissed. 
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S-1406,  Oct.  20,  1936,  Docket  2036:  (Hearing) 

J  &  G  LIPPMAIlvV  pW  YOSK^  I.I._v^  AI^t^EEWS  EROS^  0F_DSTI10IT_^ 
INC._^  DETROIT, _MI CHI GAI^. 

Violatj^on  charged:    Unjustified  rejection 

of  two  carloads  of  onions. 
PrinciToal  ]20_int_s_invp_lved:     In  f,o.b.  sale 

proper  and  prompt  billing  by  shipper  is 

presumed  part  of  contract;  insufficient 

proof  of  damages. 
Order:     Complaint  and  coujiterconplaint 

dismissed. 

Out^li_ne  of  Facts 

On  or  about  June  6,  1935,  through  a  broker,  complainant 
sold  to  respondent  five  cars  of  U.S.  ITo,  1  onions  at  $1,50 
per  50-lb.  sack  f.o.b.  Farmersville ,  Texas.    Thereafter,  while 
in  transit,  complainant  diverted  two  cars  to  itself  at  Detroit, 
llichigan.     Complainant  claimed  that  delivery  was  to  be  made 
upon  payment  of  drafts  in  the  amount  of  the  purchase  price 
but  that  respondent  refused  to  pay  the  drafts  and  rejected  the 
shipments;     that  complainant  thereafter  made  resale,  but  on 
accouoat  of  respondent's  rejection  suffered  loss  and  was  damaged 
in  the  sum  of  $947,71,  for  which  amount  reparation  was  requested. 

Respondent's  defense  was  on  the  ground  that  the  shipments 
v/ere  expected  to  arrive  at  Detroit  in  time  for  the  June  11 
market  and  the,t  the  rolling  loads  were  sold  to  a  Detroit  concern 
at  $2.10  per  bag  to  be  delivered  not  later  than  3  a.m.  June  12; 
that  one  car  arrived  at  7:45  a.m.  June  11  and  the  other  at  2:20 
a.m.  Jiuie  12,  both  consigned  to  compla,inant ;     that  respondent 
was  not  informed  where  the  drafts  had  been  sent  and  therefore 
could  not  m.ake  payment  of  the  piorchase  price  and  obtain  possession; 
that'  on  June  11  respondent  wired  the  broker  "unless  can  get 
immediate  release  both  cars  onions  will  refuse,  billed  shipper" 
and  on  June  12  that  respondent  had  been  unable  to  obtain  delivery 
and  the  broker  could  make  other  disposition.    Respondent  demanded 
judgment  against  complainant  on  its  counterclaim  based  upon  loss 
of  resale  profits  in  the  sum  of  $117,30. 

The  record  disclosed  that  on  June  10  respondent  received  a 
broker's  standard  memorandum  of  sale  signed  by  the  broker  on 
June  8  specifying  the  sale  of  two  carloads  of  U.S.  No.  1  wax 
onions  at  the  f.o.b,  price  of  $1.50  per  sack,  both  cars  to  be 
shipped  June  7,  to  complainant,  Detroit,  Mich.,  "advise  Andrews 
Bros.  Inc."  and  further  providing  for  payment  by  "sight  draft 
against  delivery  order".    After  confirming  its  sale  to  the  Detroit 
concern,  respondent  began  tracing  the  two  cars  a.nd  found  both  cars 
had  arrived  at  destination  but  that  they  had  been  billed  to  complain- 
ant without  any  mention  of  respondent. 
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Hulings  included  in  _Deci_si,on  • 

1.     Comp.lainaxit  not  only- negligently  failed  to  promptly 
bill  tne  shipments  with  delivery  orders  attached,   thus  failin{; 
to  nake  them  readily  availahle  to  respondent  at  destination,  hut 
also  failed  to  present  proof  in  support  of  its  alleged  loss. 
Conplainant '  s  contention  that  the  contract  v/as  fully  complied 
with  upon  delivery  to  the  carrier  within  the  tiire  provided  fjidcr 
the  contract  was  untenahle  since  mere  physical  delivery  of 
produce  to  the  carrier  is  not  sufficient  "under  an  f.o.h„  contra.ct. 
Proper  8.nd  proinpt  hilling  hy  the  shipper  is  also  presumed  to  he 
a  part  of  the  contract  of  sale.     Respondent  tried  diligently 
to  secure  possession  of  at  least  one  car  hy  communicating  with 
complainant  a,nd  even  went  to  the  extent  of  depositing  $2000  with 
the  carrier  for  its  protection  hut,  still  being  ujiahle  to  get 
delivery,  rejected  the  shipments  when  complainant  finally 
corrected  its  error  aaid  made  it  possihle  for  respondent  to  get 
possession  of  the  cars.     The  complaint  vras  therefore  dismissed. 

2»  The  record  contained  no  supporting  proof  of  the  sale  hy 
respond.ent  to  the  Detroit  concern  and  the  counter  complaint  was 
therefore  dismissed. 

S~1408,  Octoher  20,  193S,     Docket  2084:  (S.P.) 

THE  S.A.__GEP^ARD_CO.  ^  CIXICm"ATI^  OHIO_v_^  Eel.  FOLEY,  PPESNO, 
CADIZ-  _and_P I  OpEE_FRUiT_&_C gmi  S S I OIT  C0_^ ,  _HAaTIORD ,  __COM . 

Violation  charged:     Unjustified  rejection 

of  a,  ce.rload  of  pluias. 
Principal  pp int^  l/'^ZO i?'''®^ •     Failure  to  estahlish 

contra.ct  necessitate;-;  dismissal. 
Order:     Complaint  dism^issed. 

Out_li_ne  of  Facts 

On  or  ahout  July  11,  1935,  conplainant  negotiated  with 
E,Y.  Foley  for  the  sale  of  one  carload  of  "Duertas"  pl^ums,  grade 
U.S.  No,  1,  for  shiT)ment  from  "ATewcastle,  Calif,  "the  first  part 
of  the  week  of  July  15,  1935"  at  the  agreed  price  of  $1275.23. 
After  Federal  inspection  at  ITewcastle  on  July  15  they  v/ere 
certified  as  U.S.  i^To,  1.     Thereafter  conplainant  shipped  to  itself 
in  intorsta.te  comjnerce  1036  hoxes  of  plums  for  subsequent 
diversion' according  to  directions  of  E.Y.  Foley,     Foley  to  pay, 
the  purchase  price' hy  taking  up  the  draft  drawn 'hy  complainant. 
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Foley  failed  to  pay  the  p-urcliase  price  and  take  possession  of 
the  rolling  car  and  complainant  thereafter  diverted  it  from 
Chicago,  Illinois  to  New  York  City  r;here  the  load  was  sold  at 
auction  for  a  net  return  of  $806c72o     The  coiiplaint  v;as  orought 
against  Foley  as  principal  or  as  agent  for  Pioneer  Fruit  & 
CoiniTiission  Co.,  and  complainant  sought  to  recover  alleged  loss 
and  damage  in  the  sum  of  $468.96.- 

Pioneer  Fruit  &  Comi-ission  Co.  claimed  the  plums  were  not 
ordered  from  complainant  and  that  "the  transaction  was  one 
hetween  ourselves  and  Mro  E.Y,  Foley,  of  Fresno ^  Calif."  Foley's 
answer  was  very  trief  and  indefinite  and  did  not  disclose 
whether  he  claimed  to  have  acted  as  principal  or  agent.  There 
was  no  proof  of  sale  from  complainant  to  Foley  except  the 
statement  of  t?;o  v/itnesses  to  the  effect  that  complainant's  wire 
offer  to  Foley  darted  July  11  was  accepted  by  Foley  "on  the 
first  of  the  follov^ing  week"  and  Foley's  v^ire  to  Pioneer  Fruit 
c:  Commission  Co.  on  July  16  that  one  car  of  "Dua.rtes"  was 
"out  yesterday  Newcastle"  and  that  ''other  car  out  today". 

Rulings.  i.nc^luded_in  Decision 

1.  The  record  .as  a  whole  and  particularly  the  wires  quoted 
and  referred  to  in  the  decision  clearly  showed  that  as  against 
respondent  Pioneer  Frui-t  &  Commission  Co.  tliere  was  no  evidence 
establishing  a  sale  of  the  plums  "by  complainant  to  said,  respond- 
ent at  the  prices  and  upon  the  terms  and  conditions  set  out  in 
the  complaint . 

2.  The  evidence  failed  to  establish  that  S.Y.  Foley  made 
the  purchase  of  the  pluT:s  as  agent  for  Pioneer  Fruit  &  Commission 
Co.     It  appeared  that  v/hile  Foley  was  negotia,ting  the  sale  of  the 
plums  in  question  to  the  Pioneer  Fruit  &  Commission  Co.  he  v.^as 
also  negotiating  a  purchase  thereof  from  complainant.  There 

v;as  nothing  in  the  record  to  indico.te  tha.t  complainant  had  any 
knowledge  of  the  efforts  of  Pioneer  Fruit  &  Commission  Co.  to 
secure  the  lot  in  question  prior  to  July  19  and  nothing  to 
indicate  that  the  Pioneer  Fruit  c^:  Commission  Co.  had  any  in- 
formation that  complainant  was  the  shipper  of  the  load. 

3.  It  was  imnecessary  to  determine  whether  as  between 
complainant  and  respondent  Foley  the  contract  was  consumjnated  ajid 
the  rights  and  obligations  of  the  parties  should  be  determined 
according  to  the  laws  of  the  States  of  California  and  New  York. 
The  statutes  of  both  States  require  that  where  a  sale  of  goods  is 
made  in  excess  of  stated  value  such  sale  "shall  not  be  enforceable 
by  auction  unless  the  buyer  shall  accept  part  of  the  goods  or  choses 
in  action  so  contracted  to  be  sold  or  sold,  and  actually  receive 


the  same,  or  give  something  in  earnest  to  hind  the  contract,  or 
in  part  payment,  or  "unlecs  some  note  or  memorandum  in  v/riting  of 
the  contract  of  sale  he  signed  hy  the  party  to  he  charged  or  his 
agent  in  that  hehalf".     Tne  evidence  failed  to  shovf  that  any  note 
or  memorandmi  of  p-orchase  and  sale  agreement  entered  into  by  and 
between  complainant  and  3,Y.  Foley  ?/as  made  as  req^uired  hy  the 
Statute  of  Frauds.     The  complaint  v/as  therefore  dismdssed. 

S-1415,  Nov.  13,  1956,  Docket  2110:  (S.P.) 

c.A._JOi-iNsgi?_^  o;moo,_FmRi^A_y._  gfoe£:b_i_^  1I5ally_^  lakblmd,^  fla. 

Tio^lation  charged:     Failui^e  to  account . 

Prj^nc_ipal^  pomjts_inv£lyed:     La,ck  of  proof  of 
purchase  for  shipm.ent  in  interstate  commerce 
or  that  buyer  was  recpondent ' s  agent. 

Order:     Complaint  dismissed. 

Outli_ne  of  Facts 

During  January  a.nd  February,  1935,   complainant  sold  to  George 
Andrews  642  field  crates  of  grapefruit  at  40;''  per  crate  and  68 
field  crates  of  oranges  at  60^  perorate,  pa;'/Tnent  to  be  miade  "ifun- 
of-the-tree  on  delivery"  to  George  Andrev/s.     Com.plainant  alleged 
that  George  Andrev/s  acted  as  agent  for  respondent;     that  upon 
arrival  of  the  fruit  at  respondent's  packing  house  it  was  accepted 
"in  compliance  with  said  verbal  contra.ct  of  sale",  but  respondent 
failed,  neglected  and  refused  to  pay  complainant  i\  bralance  of 
$97.60,  for  ?;hich  complainant  soti.ght  an  av/ard. 

Respondent  alleged  he  advanced  m.oney  to  one  Fred  Sloan 
to  be  used  in  purchasing  citrus  friiit  but  denied  that  Andrews  was 
respondent's  agent;     alleged  that  the  first  knowledge  respondent 
had  of  sale  of  fruit  by  complainant  to  Andrews  or  Sloan  was  when 
Sloan  drew  a  draft  on  respondent  in  favor  of  complainant,  whereupon 
respondent  imjnediately  notified  complainant  Sloan  had  no  authority 
to  draw  any  such  draft;     that  complainant  did  not  make  any  inquiry 
of  respondent  as  to  the  authority  of  Andrews  until  after  selling 
and  delivering  the  fruit,  at  which  time  respondent  fully  advised 
complainant  that  Andrews  was  not  his  agent  and  gave  him  ample 
opportunity  to  talce  action  against  Andrews  for  the  protection  of 
his  interests. 
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'■■'.-.■:[..,:  Ruling_include_d  inJDeci^ 

Complainant  failed  to  show  that  any  -part  of  the  fruit  in 
controversy  was  piirchased  for  shipment  in  interfftate  cornnerce  and 
the  conplaint  was  therefore  ordered  dismissed.     Complainfmt  also 
failed  to  prove  that  George  Andrews  was  the  agent  of  respondent 
or  that,  although  the  fruit  v/as  delivered  to  the  packing  house 
operated  hy  Fred  Sloan  and  shipments  thereafter  made  in  respond- 
ent's name,  respondent  was  in  fact  the  actual  purchaser  from 
complainant.  , 

S-1420,  December  4,  1936,  Docket  2027:  (Hearing) 

MUSANTE-GILLABDE4?ILLIMS,_Ili^  CALIF. _v_._  SAM  GOLDSTIlvTE 

&  CO_^»_IIC^._DETROIT_^  MI  CHI  CM. 

Yiala,ti_on  charged:     Failure  to  accoujit  for 
a  portion  of  the  purchase  price  of  five 
carloads  of  lettuce. 

Pri_nc_ipal  po int^s_invo  1  ved :     Insufficient  proof 
by  complainant  of  hrea>,ch  of  contract;  in- 
siafficient  proof  "by  respondent  of  damages 
sustained. 

Order:     Complaint  dismissed;  countercom.plaint 
.• .  dismissed. 

■      .    .  .  Outli^ne  of  Facts 

During  the  second  ?reek  of  April,  1935  complainant  and 
respondent,  thro\xgh  an  exchange  of  several  telegrams  and  letters, 
entered  into  an  agreement  wherehy  complainant  ws,s  to  sell  and 
respondent  to  buy  outstanding,  good  quality,  solid,  bright  green 
lettuce  at  the  prevailing  f.o.h.  market  price.  Com.plainant 
thereafter  purchased  approximately  forty  carloads  of  lettuce  in 
California,  "billed  respondent  for  the  f.o.h.  price  plus  "brokerage 
on  each  car  at  the  time  of  shipment,  and  shipped  these  cars  from 
loading  points  in  the  State  of  California  to  respondent  at  Detroit, 
Michigan.     Respondent  accepted  all  these  shipments  and  mailed 
checks  for  the  purchase  price  of  iiiost  of  them  "before  arrival, 
but  complained  of  the  qualit;-  and  condition  of  many  of  them  at  the 
time,  or  very  soon  after,  they  reached  destination.     A  portion 
of  this  lettuce  was  turned  over  by  respondent  to  a  member  of 
the  complainant  firm,  who  sold  the  lettuce,  and  so  far  as  the 
records  disclosed  turned  over  to  complainant  all  proceeds 
realized  on  the .  sale  of  these  shipm.ents  so  handled  by  him,  and, 
in  addition  to  this^  turned  over  to  complainant  $1250  which 
had  been  advanced  by  respondent  before  it  was  definitely  known 
what  the  deficit  would  be  on  these  shipments. 
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Complainant  sought  to  recover  $817.40  alleged  to  'oe  due  from 
respondent  on  five  cars  of  lottiice  purchased  for  respondent  early 
in  May,  1935,  plus  $12o91  exj;:en3es  alleged  to  have  "been  incui^red 
in  an  effort  to  collect  this  "balance.    Responder^.b  denied  owing 
complainant  anything  said  contended  tha.t  some  of  the  shipments 
were  purchased  from  shippers  T/ith  whom  complainant  was  financially 
interested  and  from  whom  complainant  received  a  profit  and  a 
brokeras^e  in  addition  to  the  brokerage  charged  to  the  respond- 
ent v/ithout  the  knov,'ledge  and  consent  of  respondent,  and  by 
its  comiter complaint  sought  to  recover  alleged  loss  of  $5068,93 
on  the  shipments  iipon  which  the  complaint  was  based  and 
seventeen  other  cars  ship'ocd  by  comjjlainant ,  none  of  which 
shipments,  it  was  contended,  contained  lettu.ce  of  the  kind, 
qiiality  and  grade  specified  in  the  contract  between  the  parties. 
In  support  of  its  contentions,  complainant  submitted  several 
depositions . 

Rulings,  included_in  Decision 

lo     Complainant  failed  to  sustc?an  the  burden  of  proving 
that  the  kind,  quality  and  grade  of  lettuce  called  for  in  the 
contract  of  sale  was  shi-oped  to  respondent.     The  exchange  of 
telegrams  referred  to  in  the  decision  indicated  quite  con- 
clusively that  respondent  ordered  what  can  at  least  be  termed 
good  quality  lettuce  and  complainant  so  understood  the  order. 
Despite  the  fact  tha.t  the  burden  of  proving  tha.t  the  kind, 
quality  and  grade  of  lettuce  specified  in  the  contract  was 
shipped  to  respondent  rested  upon  the  complainant,  complainajit 
submitted  no  official  copies  of  shipping  point  inspection 
certificates  but  relied  entirely  upon  testimony  of  persons 
more  or  less  interested  in  the  transactions.    The  complaint 
was  therefore  dismissed. 

2.     Respondent  accepted  all  the  shipments  here  in  contro- 
versy under  protest,  but  failed  to  prove  the  extent  of  the 
damage  sustained  or  that  double  brokerage  was  charged  by 
complainant.     The  counter complaint  was  therefore  dismissed. 

S-1441,  Dec.  17,  1936,   Docket  1774:  (S.P.) 

FRANK  liARUT0_&_C0,  ^  LTD._j_  LOS  AFGEHES ,_CALIF_^  l._PI0lATy_BR0S.  , 
INC.__CHICAG:0^  ILLIIOIS'. 

Viplati^on  charged:     Unjustified  rejection 
of  a  carload  of  green  beans  which  was  to 
,.  _  be  handled  on  joint  account. 

Pri_ncipal  p_o in t_s_invo  1  ved :     The  beans  v^ere  not 
of  the  specified  variety;  insufficient  evidence 
that  they  were  similar  to  those  shipped  in 
December  1932. 

Order:     Case  dismissed. 
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O'-^illj^ii?.  of  Facts 

As  the  result  of  several  telL^raras  exchanged  on  ^'ovexAer 
13  and  14,  1934,  coraplainant  and  respondent  entered  into  a 
contract  wherehy  complainant  was  to  ship  and  respondent  to 
handle  on  joint  account  a  carload  of  Canadian  Wonder  teans 
similar  to  those  shipped  hy  coinplainant  to  respondent  during 
December,  1932.     On  or  abou.t  IToverabcr  14,  1934,  complainant 
shipped  from  California  to  respondent  at  Chicago,  Illinois  a 
carload,  651  hampers,  of  Kentucky/  Wonder  Deans  invoiced  "by 
coraplainaiit  to  respondent  at  $1,60  per  hamper,  or  $1041o50  for 
the  carload,  one-half  of  v/hich,  or  $520.80,  was  charged  to 
respondent  iznder  the  joint  account  agreement.  Respondent 
promiptly  rejected  the  shipment  upon  arrival  at  destina.tion 
because  complainant  did  not  ship  Canadian  Wonder  beans  similar 
to  those  shipped  by  complainant  during  December j  1932  but  in- 
stead shipped  a  variety  and  type  which  were  in  poor  demand  in 
Chicago,  and  the  shipment  was  thereafter  sold  for  the  account 
of  complainant  for  the  net  s-am  of  $129.13,  or  $912.47  less  than 
the  price  at  v/hich  the  parties  agreed  to  hs,ndle  a  carload  of 
Canadian  Wonder  beans  on  joint  account,  and  it  ?/as  one-half  of 
this  loss,  or  $456c24  which  complainant  sought  to  recover. 

Certificate  of  Federal-State  inspection  issued  J?ov.  ].4 
showed  that  the  shipm.ent  \7as  packed  in  hampers  labeled  -'Tasterite 
Brand"  and  graded  U.S.  Ko.  1.     Federal  inspection  on  November 
22  showed  that  the  hampers  were  labeled  "Kentuclcy  Y/onder  beans" 
and  the  stock  then  failed  to  grade  U. S,  No.  1  only  on  account  of 
r'o.sseting. 

E.uling_in eluded  in_Deci_sj^on 

Complainant  failed  to  prove  that  it  shipped  the  variety 
and  tj'pe  of  beans  specified  in  the  agreement  entered  into  by 
the  parties  and  respondent's  rejection  could  not  be  found  to 
have  been  without  reasonable  cause.     In  previous  cases  it  has 
been  held  that  where  an  agreement  is  reached  through  an  exchange 
of  telegrams  or  letters  and  the  parties  later  disagree  with 
reference  to  some  of  the  terms  of  the  contract  which  was  thus 
entered  into,  consideration  must  be  given  to  the  language  used 
in  all  the  communications  in  arriving  at  a  conclusion  with 
reference  to  the  term^s  of  the  contract  actually  entered  into. 
In  the  instan.t  case  corapla-inant  offered  "Canadian  Wonders 
similar  shipped  you  December  1932"  and  the  record  shov/ed  that 
respondent  relied  upon  that  description  in  accepting  complainant's 
offer.     It  was  equally  clear  from  the  evidence  that  respondent 
did  not  receive  Canadian  Wonder  beans  and  no  attempt  was  made  by 
complainant  to  show  that  the  beans  here  in  controversy  were 
"similar  shipped  you  Decem.ber  1932".     The  complaint  was  therefore 
dismissed. 


S-1442,  December  17,  1335,  Docket  2165:  (S.F.) 


J.E.  PAXTON,  JvSRCEDSS,  TEXAS        _Tli3  CAST3LLINI  Cj^,_CIr'CIK~AT: , 
OHIO. 

ZiP-lii'tioii  i±h.ar£;ed:     Unjiastif ied  rejection 
of  a  carload  of  onions. 

Pr_inci_"oa.l  j^oi^ii  —i^'^P-lZ®^ •  De velopraent  of 
470  Saxterial  Soft  Sot  and  Macrosporivjri 
F.ot  in  4  days  indicative  of  lack  of  - 
suitable  shij-jping  condition  in  shipment 
handled  i.inder  normal  tra,nsportation 
service. 

Order:     Case  dismissed. 

Outli_ne  .of_Fac_ts 

In  the  m.onth  of  May,  1935,   coinpla.ina.nt  sold  to  respondent 
one  carload  of  Yellow  3ermu.da  onions  ^mrranted  as  U.S.  IIo.  1  at 
the  agreed  price  of  $2  per  50-11)  sack,  f.Ocb.  Laredo,  Te:::as. 
On  Hay  6  complainant  diverted  a  carload  shipped  on  the  5th  to 
respondent  but  upon  arrived  at  Cincinnati,  Ohio  on  May  10,  respond- 
ent refused  to  accept  it  for  the  alle.2;ed  reason  that  the  onions 
did  not  com.ply  v/ith  contract  specifications  and  complainant  made 
resale  to  another  purchaser  for  a  net  return  of  $553.70  and  sought 
an  award  for  $456.30,  the  alleged  loss  and  damage  suffered. 

Shipping  point  inspection  certificate  showed  the  onions 
graded.  U.S.  lln.  1,  "stock  generally  mature,  fairlj^  well  cured, 
clean  to  fairly  clean,  bright  to  fairly  bright;     no  decay; 
graxle  defects  within  tolerance".     Federal  destination  inspection 
made  on  May  10  showed  the  stock  failed  to  gradie  U.S.  Foo  1  only 
on  account  of  decay,  Sacterial  Soft  Rot  and  Macro sporium  Rot, 
generally  in  early  stages,  occurring  in  most  sacks  and  ranging 
from  1/3,  by  weight,  in  soj.ie  to  6%  in  others  and  averaging 
approximately  4:fo  for  the  load. 

Ruling_included  .in__Deci_sion. 

Res;oondent '  s  refusal  to  accept  the  shipment  did  not  amo'CQit 
to  a  rejection  thereof  witho'at  reasonable  cause.     The  Macrosporium 
rot  found  at  destination  is  of  field  origin.     The  bill  of  lading 
called  for  standard  ventilation.     There  was  nothing  in  the  record 
to  indicate  but  that  the  shipment  was  given  normal  transportation 
service.     Standard  rules  and  definitions  of  trade  terms  adopted 
bjT-  the  fruit  and  vegetable  industry  which  v/ere  printed  on  the 
back  of  the  broker's  standard  memorandum  of  sale  provide  that 
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"suitable  shipping  condition"  in  connection  with  f.o.l).  sales 
of  rolling  carloads  shall  "be  a.aeined  to  mean  that  the  coiunoc-ity 
at  the  time  of  sale  shall  he  in  condition  which,  ''when  shipment 
is  handled  ujider  normad.  transportation  seryice  and  condicion, 
will  a:;s"are  delivery  v;ithout  ahnormal  deterioration  at  the 
destination  specified  in  contract  of  sale" .     The  record 
indicated  that  if  the  onions  had  "been  in  suitable  shipping 
condition  on  the  date  of  sale  the  load  should  have  a^rrived  at 
destina,tion,  four  days  Irler,  with  very  little  decay,  i^n 
average  of  .4f-'  decay  was  aonormal.    The  case  was  therefor^ 
dismissed, 

S-1448,  Dec.  22,  1936,  Locket  2104:  (S.F.) 

ZILIEL  FRUIT  CO^ , _R0 CK' I SLAHD,^  ILL._.^^^  L»_S._^^jffiNS .^THIBOMUX^  LA.. 

'  .   Jj-PJ-^^i.'^Jl  i?J'^-§:i'iS64*     Failure;  to  deliver  a 

carload  of  sweet  potatoes  in  accordance 
with  contract  specifications, 
■•Prj^ncipal  point,  _invo_lyed:  Insufficient 
■proof  of  dBjnages  hy  not  s' .owing  market 
value  of  inferior  stock  at  time  of  breach 
of  warranty  by  seller. 
Order:     Cor.plaint  dismissed. 

_Oi'Jbli_ne  of  Facts 

On  or  about  January  22,  1935,   cOi:rpls.inant  purchased  from 
respondent  one  carload,  of  sweetpotatoes ,  500  crates,  warranted  as 
Grade  U.S.  ITo,  1,  carefiilly  selected,  d.ry  cured,  and  hand  graded, 
at  the  agreed  price  of  90f^  per  crate  frO.b,  Laurel,  Miss.  The 
car  was  shipped  to  complainant  at  Rock  Island,  Illinois  arriving 
on  or  about  January  31,  and.  on  the  afternoon  of  that  day  com.plain- 
ant  applied-  for  and  secured  Fed.eral  inspection  of  samples  taken 
from  the  balance  of  the  load,  left  in  the  car.     The  sweetpotatoes 
were  then  certified  as  failing  to  grade  U.S.  No<=  1  on  account  of 
grade  defects,  averaging  12^,  consisting  principally  of  large 
growth  cracks,  Black  Rot  and  badly  misshapen  stock,  some  vreevil 
injury,  and  rjidersized  stock  in  excess  of  respective  tolerances, 
the  size  "Generally  ranging  from  l|-  to  3?r  inches,  with  an  average 
of  6/c  by  weight  und.er  1^  inches  ,ancL  2fo  over  3-^  inches  in  d.iameter. 
Ranging  froia  2  to  9  inches,  mostly  4  to  7  inches  In  length.  Stock 
less  than  3  inches  in  length  being  over  2  inches  in  diameter". 
Com.plainant  accepted,  the  shipment  and.  mad-e  resale  thereof  to 
d.ifferent  piorchasers  during  the  period.  January  30  to  and  inclv.d.ing 
March  23,  1935,  realizing  net  returns  of  $440,65.  Complainant 
sought  an  award  for  a  claimed  loss  of  $205.75,  being  the 
difference  between  the  f.o.b,  loading  point  price  of  $450, plus 
freight  charges  and  cost  of  Federal  inspection,  less  the  net 
resale  returns  of  $440,65. 
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Attached  to  the  cciqplaint  were  exliihits  establishing  the 
purchase  and  sale  agreement  of  the  parties,  payment  of  the 
pxirchase  price  and  "bill  of  lading,  origin?,l  Federal  inspection 
certificate  "based  on  inspection  of  the  load  a,t  Eock  Island,  111. 
on  January  31,  1935.     Complaint  v/as  served  on  respondent  who 
was  notified  to  file  an  answer  hut  failed  to  do  so  and  was 
therefore  in  default. 

E.ul_ings_  j^nc,lu-ded_in  "-Decision 

1.     The  sweetpotatoes  furnished  D7  respondent  did  not  con- 
form to  respondent's  wa.rranty.     It  di'^  not  appear  that  the  load 
wa„o  FederaJly  inspected  a,t  shipping  point,  hut  the  destination 
inspector  found  that  "an "average  of  6^  by  weight"  were  "under  1-;^ 
■inches  and  Sfc'  over. 3^  inches  in  diameter".  Federal  gre.ding 
standards  for  U.S.  Uo.  1  sweetpotatoes  provide  that  the  "diameter 
of  each  .sv;eetnota.to  sha.ll  not  oe  less  than  1^  inches,  nor  more 
bhaii  Z)^  inches,  and  the  length  shall  he  not  less  than  3  inches, 
nor  iiiore  than  10  inches,  hut  the  length  may  he  less  than  3  inches 
if  the  dia,meter  is  2  inches  or  more".     The  Inspector  also  fomad 
"an  average  of  12'/^' grade  defects,  consisting  principally  of  large 
grov/th  cracks-.  Slack  Fot,  ,and  hadly  misshapen  stock"  and  "somie 
weevil  injury".     These  were  defects  that  existed  a,t  the  tim^e 
of  loading.     The  infbrm.atlon  shown  in'  the  d;;stination  inspection 
certificate  was  'the  only  definite  evidence  li.s  to  the  actual  size, 
quality,  condition  and  grade  of  the  stock. 

,2.     The  -evidence  was  insufficient  as  a  hasis  for  a  definite 
finding  of  damages  as  it  failed  to  s"iow  the  market  value  of  the 
inferior  sweetpotatoes  received  at  or  ahout  the  time  of  respond- 
ent's hreach.     Y/here  there  is  a  oreaoCh  of  warranty  hy  the  seller 
the  buyer  may  keep  the  goods  and  maintain  an  action  ag.ainst  the 
seller  for  damiages  based  on  the  breach  of  v/arranty.     The  m.easr!.jre 
of  dama.ges  for  breach  of  warranty  of  ouality  is  the  difference 
between  the  value  of  the  goods  a.t  the  tim.e  of  delivery  to  the 
buyer  and  the  value  they  would  have  had  if  they  had  ansv/ered  the 
warranty.     Complainant  listed  sales  m.ade  from,  the  stock  at 
destination  to  various  purchasers  from  Jan^oary  30  to  March  23. 
The  gross  sales  were  $507,17,  less  $41«50,  representing  121 
crates  returned  by  the  purchasers  from  February,''  11  to  J/uarch  30. 
The  record  fa^iled  to  contrast  the  difference  between  the  value 
of  the  stock  as  warranted  at  the  origin  point  and  tlie  value  of 
the  inferior  stock  actually  shipped.     The  hreach  of  warranty 
occ-irred.-  Ja„nuary  27.     The  contrast  of  values  above  referred  to 
:shor-ld  be  made  as  of  that  date.     The  total  received  by  complain- 
ant from-  resades  made  over  a  period  of  tv-^o  months  failed  to 
establish  the  value  of  the  inferior  stock  as  of  the  date  of  the 


respondent's  breach.     The  most  favorahle  application  of  the 
evidence  that  could  possibly  he  made  was  to  accept  resales  na,de 
of  31  crates  at  -destination  on  Januai'y  30  .anc  3].,     The  average 
per  crate  value  produced  hy  such  method  v/as  $1.64-|-.  Applying 
such  a  unit  value  to  the  total  load  produced  a  narket  value  for 
the  lot  at  destination  of  $822.50.     The  contract  price,  which 
in  the  absence  of  better  evidence  may  be  accepted  as  proof  of  the 
valtie  of  the  stock  if  it  had  been  as  warranted,  plus  freight 
charges,  and  cost  of  Federal  inspection  at.  destination,  tota-led 
$647e30.     It  was  thus  seen  that  if  respondent  had  made  resale 
of  the  load  at  the  unit  prices  received  for  the  first  j.ots  sold, 
no  loss  would  have  been- sustained.     In  other  words,  notwithstand- 
ing respondent's  breach  of  warranty,  the  evidence  shov/ed  thtrb  the 
narkct  value  of  the  inferior  stock,  at  or  about  the  time  of  such 
breach,  wa.s  in  excess  of  the.  contract  price.     The  complaint  v/as 
therefore  dismissed. 


S-1449,  December  22,  1936,  Docket  2217:  (S.P.) 

TIE  GILEEHT  C0._,_  ST._LqUIS^  M0_^  v.   SGHOEUBEHG-PRICE  C0_^  ,_CHICAGp, 
ILLIIJpiS. 

Vicilation  charged:     Failure  to  pay  a  brokerage 
fee  of  -$25  on  imrchase  of  a  carload  of  prunes. 

E^^i^icipal  poi^nt^  i.2ivol^ve_d :     Broker  failed  to 
follow  instructions. 

Order:     Case  dismissed. 

O^^lli"^®.  P/._^§.cts. 

On  or  about  October  4,  1S35,  respondent  employed  complain- 
ant as  its  broker  to  purchase  a  carload  of  -orunes  in  good  firm 
condition.     The  car  was  diverted  or  shipped  fror/i  St.  Louis,  i-o. 
to  Chicago,  Illinois.     Complainant  sougxit  an  award  for  $25 
brokerage  alleged  to  be  due,  but  respondent  claimed  complalnaait 
did  not  follow  instructions,  having  purchased  prunes  showing 
from  5  to  16f-)  decay,  and  was  therefore  not  entitled  to  a 
brokeragge.    Respondent  alleged  tha.t  an  allowance  of  5^-  per  basket 
v/as  made  by  the  shipper  after  several  days  of  telephoning  and 
telegraphing,  involving  considerable  expense,  which  allowance 
was  only  a  small  percentage  of  the  loss  incurred  in  handling 
the  car. 

Ruling__in eluded  in  Decision 

Complainant  failed  to  comply  with  the  instructions  of 
respondent  and  the  claim  for  brokerage  was  therefore  dismissed. 
The  evia.ence  disclosed  that  complainant  was  instructed  by  respond- 
ent to  buy  a  carload  of  prunes  in  "good  firm  condition"  and  the 
prunes  purchased  were  ripe  and  soft  and  showed  decay  ranging  from 
5  to  l&fot 
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S-1450,  December  22,  1936,  Docket  2259:  (SoP.) 
P._BEEaY_Al>jD_SgNS,_:iG,  ,JIARTPOHD,  _COMl._v^  P'Sc_CEAIG_^  PEES^IE 

l.'^Q.^-Pj^k'^R  charged:     Failure  to  accoimt  for 
a  sum  in  excess  of  the  contract  price  which 
sum  was  charged  hy  respondent  and  paid  t>y 
complainant  in  mailing  final  pajonent  for  2 
carloads  of  potatoes. 

?ri_nc^ipal  '2Pip-t_  involved:     Breach  of  contract 
and  resulting  loss  must  be  proven  to 
recover  damages. 

Order:     Case  dismissed. 

Outline  p_f_Facts_ 

On  or  about  October  31,  1935,  complainant  purchased  from 
respondent  2  carloads  of  C-reen  Houiitain  potatoes  at  the  agreed 
price  of  $le35  per  cwt.  delivered  i.iidd.leton,  Conn.     The  pote.toes 
were  shipped  to  compla.inant  from  loading  point  in  the  State  of 
Maine  and  in  rendering  an  invoice  on  and  drawing  draft  in  payment 
for  one  of  the  carloads  respondent  added  $65e70,  representing  a 
deduction  made  by  compla.inant  from      remitt^ace  to  respondent  in 
payment  for  a  carload  of  potatoes  previously  shipped  by  respond- 
ent to  complainant  during  the  year  1934.     Compla,inant  paid  the 
drafts  but  sought  to  recover  the  sum  of  $65.70, 

The  evidence  disclosed  that  during  the  calendar  year 
1934  the  parties  entered  into  some  sort  of  a  contract  for  the 
purchase  a.nd  sale  of  2  carloads  of  potatoes.     It  v/as  the 
contention  of  com:plainant  that  one  of  these  cars  of  potatoes  v/s.s 
not  shipped  on  the  date  specified  in  the  contra.ct  of  sale  and 
that  as  a  consequence  the  complainant  suffered  lOoS  of  $65.70, 
which  sura  v/as  deducted  from  remittance  ma.de  to  respondent  by 
the  complainant  on  May  18,  1934. 

Siiling__included  in_Decisi_on 

In  order  to  recover  damages  under  the  Act  it  is  incumbent 
upon  the  party  claiming  damages  to  show  that  the  actions  of  the 
other  party  constituted  breach  of  contract  and  resulted  in  a  loss 
to  the  coEplainant.     The  complainant  presented  no  evidence  shov/ing 
the  terms  of  the  contract  entered  into  with  the  respondent  during 
the  year  1934,  nor  in  support  of  the  alleged  breach  thereof  by 
the  respondent,  and  the  deduction  of  $65.70  m.ade  by  the  complainant 
from  the  invoice  price  of  the  carload  of  potatoes  shipped  duj-ing 
the  near  1934  was  therefore  unsupported  by  evidence.     The  coDiplaint 
was  dismissed. 
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S-1457,  Jan.  11,  1937,  Docket  2244:  (S.?.) 

TliE  S*A._GSRRAZD  C0„_^  CIi-CmATI^_  OHZO.._..v..  A ^ __Rn'?.^!^^  i>i?.-  . 
Gi\I^lSBnEiG,_ILL;^  and  FSI^i^lJiL  BROiCSIiAG-S  C0_^,_P30RlA,_ILL . 

Violatd^on  cliar£;ed:     Failure  to  account 
for  a  carload  of  lettuce. 

PrinciT^al  points  involved:     Recovery  of 
damages  c.ependent  u.pon  proof  of  vio- 
lation of  section  2;     no  contract 
entered  into. 

Order:     Complaint  dismissed. 

Out_li_ne  of  Facts 

On  or  about  DecenlDer  17,  1935 ,  coraplainant  loaded  and 
shipped  from  Cowden,  Arizona,  a  car  containing  300  standard  crates 
of  lettuce  and  consigiied  the  shipment  to  itself  at  St, Louis,  ilo. 
The  Federal  Brokerage  Co.  v/ired  compla^incant  on  December  18  that 
A.  Rinella,  Inc.  wanted  lettuce  upon  a  price  to  he  arrived  at  on 
arrival  and  on  the  same  df-iy  complainant  wired  Federal  Brokerage 
Co,  that  it  v^as  diverting  the  car  to  A.  Rinella,  Inc.  subject  to 
the  delivery  "price  on  arrival"  of  the  car  a,t  Galesburg,  Illinois. 
The  shipment  arrived  at  Galesburg  December  24  and  Rinella  ne.s 
notified  by  the  carrier  of  such  arrival  and  placement  for  un- 
loading.   Thereafter  complainaiit  notified  the  broh"er  that  the 
lettuce  could  be  jDurchased  by  Rinella  a,t  a  delivered  price  of 
$2,50  per  crate,  or  for  a  total  of  $750.     On  December  26  the 
broker  notified  complainant  that  Rinella  did  not  like  the 
quality  of  the  lettuce  and.  v/as  not  interested  in  purchasing  it 
at  any  pi'ice  and  the  lettuce  was  forvfarded  by  complainarLt  to 
II ew  York  City  where  it  wa.s  sold  for  a  not  return  of  $93o 80. 
Complainant  contended  that  res"oondent  did  not  reject  the  lettuce 
iintil  more  than  24  hours  after  arrival  of  the  shipment  at 
Galesburg,  the  destina,tion  stated,  and  that  thereby  in  legal 
effect  respondent  accepted  the  load  even  though  complainant 
assumed  physical  possession  of  the  shipment  for  the  purpose  of 
p.aking  resale  for  respondent's  account  in  an  effort  to  minimize 
the  loss  and  asked  for  reparation  in  the  suon  of  $330.12,  less 
$75.33  received  from  the  carrier  as  a  damage  claim  subsequent 
to  the  filing  of  the  complaint,  which  reduced  complainant's  net 
claim  to  $254.79. 
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Riiling_incrad.ed  in  JPecision 

1.     1^0  damages  could  "be  awarded  coi.iplainart  ujilsss  the 
evidence  showed  that  respondei'it  had  violated  some  provision  of 
section  2  in  connection  vrith  the  handling  of  the  lot  in  qvuestion. 
The  facets  upon  which  complainpnt  relied  did  not  constitute  a 
violation  of  section  2  of  the  Act  on  the  part  of  respondent. 
Diversion  of  the  load  in  question  v/as  nade  to  respondent  for 
ins;pection  and  possihle  purchase  for  a  price  to  he  fixed  after 
arrival  of  the  car  at  G-aleshurg,  111.     No  contract  of  purchase 
or  other  contract,  either  express  or  arising  "by  operation  of 
lav;,  was  consujnmated  following  arrival  of  the  car  at  destination. 
Hence  no  contractual  oDligation  rested  upon  resxjondent  to 
accept  the  load  at  the  price  fixed  "by  complainant  v.'ithin  24 
hours,  or  at  any  other  time  and  the  complaint  was  therefore 
dismissed. 


S-14G1,  Jan..  15,  1937,  Docket  2241:  (S.?.) 

aaiDLE Y ,  llkXO¥_<l_  GO .  ^  I HC .  ^  CHI.CAGO ,  _I LL .  v  -  _JUL lU S  0 .  _SERI\1AN , 
CHICAGO, _ILL.        '         " ^ 

Yiolation  charged:    Unjustified  rejection 
of  two  ca,rloads  of  tomatoes. 

Pri_nc^ipal  p_oi.nts__inv£lved:     A  contract  cannot 
"be  cancelled  or  modified  oy  either  party 
without  the  assent  of  the  other;  respondent 
not  liable  vheii  seller  knew  purchase  was 
heing  made  hy  him.  as  agent  only:  complaina:i-t 
miust  prove  allegations  and  damages. 

Order:     Complaint  dismissed. 

Outli_ne  of_jract_s 

On  or  ahout  Hovember  7,  1935,   complainant  sold  to  respondent 
tv/o  carloads  of  tomatoes  at  the  agreed  price  of  $1550  for  each 
carload  f.Oob.  Chicago.     Complc^inant  claimed  that  thereafter 
complainant  accepted,  a  diversion  order  from  the  respondent  for 
"undisclosed  principals"  on  one  car  and  the  car  v/as  diverted  to 
respondent's  customer  in  the  State  of  Few  York,  and  that  the 
other  shix^ment  v/as  also  to  be  diverted  for  respondent  but  he 
failed  to  disclose  vrhere  to  divert  it;     that  respondent  refused 
to  accept  the  shipments;     that  following  respondent's  failure  to 
acce'pt,  the  second  car  referred  to  above  wa.s  resold  to  a  Chicago 
firm  for  a  net  of  $1318;     that  a  purchaser  could  not  be  located 
for  the  other  car  and  com.plainant  v/as  "forced  to  sell  said  car 
through  our  store  for  respondent's  account  and  said  resale  netted 
complainant  the  sum  of  $1285,64"     and  that  on  account  of  the  refusal 
of  the  two  shipments  the  complainant  siiffered  loss  and  was  damaged 
in  the  total  sujn  of  $96.36. 
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Respondent  denied  responsibility  for  the  shinments,  alleging 
ho  v/as  acting  merely  as  agent  for  the  purchaser,  and  alleged  that 
notice  of  cancellation  of  the  purchase  was  given  complainant  iDy 
respondent  within  three  hou.rs  suhsequent  to  the  purchr?.so  and  it 
was  respondent's  understanding  "that  the  pra.ctice  generally  in 
the  trade  is  that  purchaser  has  the  right  to  cancel  within  24 
hours  after  time  of  purchase". 

Rulings  included_in  Deci_sion 

1.  Respondent's  alleged  understanding  "that  the  pra.ctice 
generally  in  the  trade  is  that  purchaser  has  the  right  to -cancel 
within  twenty-four  hours  after  time  of  pu.rchase''  is,  of  course, 
untenable.     It  has  frequently  "been  held,  and  rightfully  so, 
that  a  contract  once  consummated  cannot  he  cancelled  or  modified 
"by  either  party  without  assent  of  the  other. 

2.  Com.plainant  knew  at  the  time  the  sale  here  luider 
consideration  was  made  that  respondent  wa.s  not  the  purchaser 
of  the  first  car  mentioned  above..     Complainant  atta^ched  to  its 
complaint  8.s  an  exhibit  an  invoice  dated  November  7,  1935, 
indicating  that  this  car  was  sold  to  the  firm  of  S.  Cohen  £  Co, , 
H.Y.C,  at  $2.25  per  lug,  or  for  a  total  net  sum  of  $1C72»56 
f.o.b.  Chicago.     That  invoice  bore  t'ne  notation  "inspected  and 
accepted  by  J.  Berman" .     Considering  this  e.'±iibit  at  it^.  face 
value  aiiid  in  the  absence  of  any  clarifying  statements »  it 
seemed  reasonable  to  assume  that  the  complainant  im..st  have 
been  fully  aware  that  this  shipment  v/as  purchased  by  the 
respondent  as  agent  for  S,  Cohen  &  Co.  and  that  the  com.plainant 
was  looking  to  S.  Cohen  &  Co.,  rather  than  to  the  respondent, 
for  payment  of  the  purchase  price.     Insofar  as  this  shipment 
v/as  concerned,  the  complaint  was  dismissed. 

3.  With  respect  to  the  other  car,  the  record  contained 
no  evidence  v;hatever  to  substantiate  respondent's  contention 
that  it  was  acting  as  agent  only.     The  respondent  having  adj.iitted 
purchase  of  the  shipments  must  therefore  be  held  liable  to  the 
complainant  for  any  loss  shown  to  ha.ve  been  caused  by  his  rejection, 

4.  Complainant  failed  to  furnish  proof  in  support  of 

its  alleged  loss  in  connection  with  this  car.     Complainant  alleged 
that  this  shipment  was  sold  at . a  loss  of  $32  but  failed  to 
present  proof  in  support  of  that  allegation.    Damages  can  not 
be  awarded  on  a  mere  allegation  or  solely  on  sworn  statements 
of  the  complainant  or  its  employees,  but  must  be  proven  by 
competent  evidence.     The  burden  was  upon  the  com-plainant  to 
prove  all  necessary  features  of  its  complaint,  including  proof 
of  da.mages,  and  failing  in  this  respect  the  complaint  must  also 
be  dismissed  as  to  this  shipment. 


-  370  - 


S-1463,  Jairaary  16,  1937,  Docket  2211:  (S.?.) 

RuHLMAIT  &  00^,_IHC^,_]\ISV/_YORK,_Hi_Y.  v._S??-AC.lIIS  CO^, 
?ITTSBIIRGH_^  PA. 

_Vio_lati^on  diarged:     Unjustified  rejection 
of  a  carload  of  tomatoes. 

Pri_nci;Dal  i2oints_inv£lved:     '^Thether  broker 
was  respondent's  agent  inmaterial  as 
memorandiom  of  sale  was  signed  hj  a  menber 
of  purchasing  partnership;     "buyer's  notice 
that  a  reduction  in  price  must  "be  .made  or 
the  seller  make  other  disposition 
constituted  rejection;     failure  of  respond- 
ent to  complain  regarding  pack  was  not 
proof  of  complainant's  compliance  with 
contract . 

Order:     Case  disinissed 

Out_li_n_e  of  Facts 

On  or  about  June  17,   1935,  through  a.  "broker,  corsplainant 
sold  to  respondent  one  carload  of  US,  No.   1  straight  pack 
tomatoes  of  specified  sizes  and  specified  price  per  lug  for 
each  of  said  sizes,  the  aggregate  purchase  price  "being  $567.10 
f.o.'b.  Lo"beco,  S>C.     At  that  time  the  tomatoes  were  in  transit 
and  thereafter  were  diverted  to  respondent  at  Pitts"burgh,  Pa. 
v/here  they  arrived  on  or  a"bout  June  20.     Respondent  complained 
of  the  extent  of  decay  and  refused  to  accept  the  shipment  except 
at  a  reduction  in  the  purchase  price  and  complainant  made  resale 
.for  a  net  of  $304o96,  and  sought  an  award  for  alleged  loss 
sustained. 

Respondent  denied  that  the  "broker  acted  as  its  agent  and 
that  respondent  failed,  neglected  and  refused  to  accept  the 
tomatoes,  stating  it  was  the  duty  of  the  complainant  to  notify 
respondent  that  it  would  "be  necessary  to  accept  the  tomatoes 
at  invoice  price  or  they  would  be  sold  for  its  account,  and 
contended  that  the  tomatoes  were  not  "straight  pack"  as 
specified. 

Federal  inspection  v/as  made  at  Pittsburgh  on  June  20  and 
the  load  was  certified  as  U.S.  No,  1,  5x6,  6x5,  6x7  and  7x7 
straight  and  bridge  packs  noted,  with  an  average  of  bfo  decay, 
mostly  Bacterial  Soft  Rot  and  Rliizopus  Rot,  a  few  Phoma  Rot  i.n 
generally  advanced  stage. 
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Riilings_  included_in  Decis_ion 

1.  It  seeraecl  to  to  ir^.i-nateria:'- <,   so  far  as  the  e:-?;:"orce- 
ability  of  the  purchase  and  sale  contract  in  this  case  T'n.3 
concerned,  v/hether  the  "broker  acted  as  agent  for  all, parties 
or  only  as  agent  for  complainant,  since  the  rnenorandum  of  sale 
v/as  signed  hy  Anthony  Spracale,  acting  for  respondent. 

2.  Complainant  had  the  right  to  treat  the  respondent's 
action  as  in  effect  a  rejection  of.  the  shipment.    A  rejection 
need  not  folio?/  any  set  form.     The  broker's  wire  of  June  18  to 
complainant  conpony  as  to  "plenty  decoy"  was  accepted.  a,s  an 
acc\irate  statement  of  the  reasons  assigned  by  respondent  for 
either  a  reduction  in  the  price  of  25  cents  per  lug  or  that 
complainant  should  "m.ake  other  disposition". 

3.  The  evidence  fa.iled  to  establish  respondent's  un- 
lawful rejection  of  the  load  of  tomatoes.     There  '.'/as  no  proof 
as  to  the  exact  extent  of  decay,  if  any,     at  shipping  point  and 
the  average  of       decay  shown  at  destination  was  not  in  excess 
of  the  tolerance  permitted  for  the  grade.     However,  it  could 
not  be  said  that  the  burden  of  proof  resting  upon  compilainant 
had  been  complied  with.     The  inspector  did  n-^t  indicate  the 
number  of  lugs  noted  "bridge  pack"  instead  of  "strsi,ight  pack" 
and  there  v/as  no  other  evidence  as  to  the  extent  to  whi  3h  either 
pack  was  included  in  the  shipm.ent,    While  it  was  true  respondent 
made  no  complaint  concerning  inclusion  of  bridge  pack  instead 

of  straight  pack  at  the  time  a  request  for  reduction  in  the 
price  was  made,  but  limited  the  complaint  to  the  claimed  presence 
of  decay,  such  failure  to  complain  did  not  supply  affirmative 
proof  of  complainant's  compliance  Y/i  bh  its  "straight  pack" 
specification.     The  complaint  v/as  therefore  disnis'^edo 

S-1464,  Jan.  15,  1937,  Docket  1909:  (SeP.) 

W.H.  J,iARTI|i,_BANGOR,  JtAip_v,.  J._BI3H0FF_^  NEW  yOEK_^  ^I.Y.  • 


Ziolation  charged:    Unjustified  rejection 

of  a  C3.rload  of  potatoes. 
Pri^ncipal  I2oi^it_s_i_nvo^lved :     Cause  of,  action 

must  be  proved  by  positive  evidence  of 

existence  of  contract. 
Order:     Case  dismissed. 


.Q.'^-^i.'^-ij-'^-Q.  of  Facts 

Complainant  claimed  thr.t  on  or  atcit  Hay  S,  1935,  throii.'^h 
TTilliam  Clark,  Jxc  ,  a  L)roker  acting  as  agent  for  both  co^iplainant 
and  respondent,  he  sold  to  respondent  one  carload  of  UcSo  No.  1 
G-reen  i.iountain  potatoes  at  the  agreed  price  of  85'f:  per  cwt, 
delivered  at  Bronx  Terminal  Market,  the  car  to  contain  400  one- 
hujidred  pound  sacks,  for  a  total  of  $340,  less  freight  charges 
of  $174,87,  or  for  a  net  3-ain  of  $165c,lo;  that  the  potatoes 
vrere  shipped  from  Sherman,  Maine,  to  respondent  at  l^evf  York 
City  hut  v;ere  re.iected  hy  respondent  and  that  they  were  resold 
for  the  net  price  of  $23o96.     Complainant  sought  an  av/-y.rd  for 
$141,17,  the  difference  between  the  contract  price  of  $165.13 
and  the  resaJ-e  price  of  $23.96. 

Respondent  filed  a  verified  ansvrer  denying  each  and 
every  material  allegation  contained  in  the  complaint.  In 
support  thereof  he  submitted  the  deposition  of  one  Max  H.  Beck, 
v/hich  stated  that  Beck  entered  into  a  contract  similar  to  the 
one  alleged  in  the  compla,int,  tha.t  he  used  the  name  of  respond- 
ent as  a  credit  reference,  and  that  he  was  formerly  associated 
in  business  with  respondent,     Corcplainant  submitted  a  deposition 
of  William  Clark,  Jr.  in  support  of  his  contentions. 

Hulings_  i.nc_lude^d_in  Dejcision 

1.  Complainant  failed  to  prove  a  caiise  of  a.ction  against 
respondent.     There  was  no  evidence  v/hich  conclu.sively  showed, 
that  respondent  either  personally  or  by  an  agent  entered  into 
any  contract  with  complainant.     The  compla,inant  alleged  that 
the  sale  was  made  through  William  Clark, Jr.  and  Son,  Inc., 
brokers.     Mr.  William.  Clark,  Jr.   in  his  deposition  testinonj?", 
merely  stated  tho.t  the  order  v/as  brought  in  by  a  salesman  by  the 
name  of  Kelly.     Mr.  Clark  admitted  that  he  does  net  know  respond- 
ent persono.lly,  but  stated  that  he  had  a  telephone  conversation 
with  a  m.an  pu?>:porting  to  be  respondent.     The  evidence  clecarly 
showed  that  he  did  not  know  and  had  no  means  of  knowing  the 
identity  of  the  man  vdth  v^aora  he  v;as  speaking. 

2.  Conflicting  statements  seriously  £iffect  the  credi- 
bility of  a  witness,  especially  Y/hen  the  conflict  is  irrecon- 
cilable.    In  the  6-eposition  testimony  of  Mro  V/illiam  Clark,  Jr.  , 
there  appeared  two'  conflicting  statements.     He  stated,  in 
substance,  that  it  v/as  a  couple  of  days  before  the  order  could 
be  placed.     He  subsequently  stated  that  he  confirmed  the  sale 
by  a  letter  dated  May  9,  which  v/as  the  same  date  the  purported 
order  was  alleged  to  have  been  obtained  from  respondent. 

3.  It  was  incumbent  upon  complainant  to  prove  by  positive 
evidence  that  respondent  entered  into  the  contract  alleged  in  the 
complaint  and  failure  to  prove  that  respondent  was  a  party  to  the 
contract  precluded  an  award  of  reparation  against  him.     The  case 
was  therefore  dismissed. 


S-1466,  Jan.  23,  1937,  Docket  , 2227:  (S.P.) 

D.  JIcCAULEY  &  C0^,_I1C^  riiILAI^:?L?HI4,.  ?A._  v._  JAI'SS  _C._SaATIEJI, 

Vio_latj^on  charged:     Failure  to  account 
for  deficits  incurred  in  the  handling 
.of  several  carload  shipments  of  onions. 

Piincip_a,l  points_involved.:    Burden  of  proof 
on  complainant  and  respondent  to  prove 
a,llegations ;     relationship  of  princiTjal 
and  agent  shov/n  by  terms  used. 

Order:     Complaint  was  dismis.ied.  Respondent 
awarded  $33.26  with  interest. 

Out_li_ne  pf_Fact_s 

Dui'ing  the  m.onth  of  June,  1935,  compla.inait  and  respondent 
entered  into  a  contract  wherehy  respondent  was  to  either  buy 
or  secure  on  consignment  for  the  complainant  certain  cai'loads 
of  onions,  for  which  services  com/plainant  v/as  to  pay  the  respond- 
ent a  brokerage  or  commission.    During  the  saxae  month  respondent, 
acting  upon  instructions  of  the  complainant,  secured  severaJ. 
carloads  of  onions  and  caused  them  to  be  snipped  from  loading 
points  in  the  State  of  Te^^as  to  complainant  at  Philadelphia,  Pa. 
Com.plainant  alleged  that  a  deficit  of  $340.08  was  s'uffered  on 
two  cars;     that  the  handling  of  two  other  cars  resulted  in  tota,l 
net  proceeds  of  $82.70,  which,  together  with  rebates  in  the 
amount  of  $33.26  due  the  respondent  by  the  complainant,  when 
applied  against  the  deficit  left  a  balance  of  $224,12  due  complain- 
ant. 

Respondent  denied  the  allegations  of  the  complaint  and 
set  up  a  comitercomplaint    alleging  he  was  em;ployed  by  complain- 
ant to  act  in  the  capacitor  of  a  broker  and  that  complainant 
was  indebted  to  him  in  the  amount  of  $71,13  representing  earned 
brokerage  and  comiaissions . 

Rulings  included__in  Decision 

1.     Com.plainant  failed  to  sustain  the  bu.rden  of  proof 
in  the  proving  of  the  allegations  contained  in  the  com.plaint; 
therefore  the  complaint  was  dismissed.     It  was  apparently  not 
until  June,  1935  that  the  actual  operations  v/ere  begun  by  the 
parties..    The  respondent,  under  date  of  June  12,  1935,  wired 
the.  complainant  that  he  could  buy  a  few  cars  of  U. S,  No.  2 
onions  at  75^  and  offered  to  work  on  joint  account  with  the 
complainant.     The  respondent  was  promptly  advised  by  the  com.plain- 
ant that  it  was  not  interested  in  either  buying  or  working  on 
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joint  accoimt  but  "woiild  like  fev/  cars  guarantee  advance".  On 
June  12,  1935,  the    respondent  advised  the  complainant  by 
telegraiTi  that  a  few  cars  of  U.S.  Ivoo  1  onions  coiald  be  obtained 
at  75f;  and  U.S.  To,  2  onions  at  45ci-  g-oaranteed  advszice  "protect 
o-'or  brokerage".     The  complainpnt,  duiring  the  sai  e  day  advised 
the  respondent  that  it  would  "take  couple  cars  UcS^  No.  2  yellows 
if  pa-ck  size  good  appearance  35^  protect  brokerage".  The 
respondent  in  the  majority  of  his  v.'ire  offerings  to  the  complain- 
ant used  such  expressions  as  "can  buy"  or  "can  obtain".  Such 
terns  as  were  ordinarily  used  by  the  respondent  in  his  offerings 
to  the  complainant  and  the  term  "rebate  Statler  o/i''  as  used  by 
the  conplainant  in  rendering  accounts  sales  to  the  respondent  are 
not  usually  associated  with  p.ctual  ownership,  but  indicate  rather 
the  relation  of  Tjrincipal  and  agent.     The  evidence  indicated  tha.t 
the  respondent  wa,s  acting  in  this  instance  as  a  so-called 
"solicitor". 

2.     Respondent  also  failed  to  present  proof  in  substantiation 
of  its  couri.tercomplaint  to  the  effect  that  complainant  was  indebted 
to  him  in  the  suia  of  $71ol3  but  the  complainant  ad!nitted  being 
indebted  to  respondent  for  the  so-called  "rebates''  in  the  amo-ant 
of  $33.26.     Respondent  was  therefore  awarded  $33,26  with  interest. 


S-1488,  March  4,  1937,  Docket  2184:  (S.?.) 

WOLF_&_.COHEN,_  PHILADELPHIA^  PA.  v.  L.  ZA7AD0?F_^  IP^-^^-JPL  ^^-^^ 
p.pCK_&_PINTO_^  BOTH_OP  PHIIADSLPHIA,^  PA. 

Ziol||ti.on  charged:     Unjustified  rejection 
of  a  carload  of  lettrice. 

Prj.ncipal  POint.s_invplved:  L.'.ck  of  proof  of 
Adams,  Kaleck  &  Pinto's  connection  v/ich 
this  transaction;     buyer  entitl.ed  to 
examine  produce  and  until  the  examination 
is  cor-Tjleted  or  wa.ived  he  is  ujidcr  no 
obligation  to  except;     lack  of  proof  of 
acceptance  and  existence  of  enforceable 
verbal  contract. 

Order:     Coiiplaint  dismissed. 

Outline_  of  Fa,cts 

Complainants  cle,imed  that  on  or  about  September  17,  1935, 
they  sold  to  L,  Zavadoff,  Inc.,  after  inspection  bj-  L.  Zavadoff, 
a  carload,  consisting  of  294  crates  of  lettuce,  at  the  agreed 
price  of  $2.25  per  crate  delivered,  or  a  total  of  $661.50,  less 
freight  charges,  of  $409.02,  leaving  a  net  cost  of  $252.48,  which 
car  had  been  .shipped  from  Salinas,  Calif,   to  com,plainants  at 
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Philadelphia,  Pa.  on  or  about  Septemher  6;     that  respondent 
Zavadoff  removed  a  number  of  crates  from  the  car  and  then 
returned  them  and  notified  cornplainants  that  thej  refused  to 
taJra  possession  of  the  contents'  of  the  car;     tha.t  complr..ina:its 
v/ere  forced  to  reploxe  and  reload  the  crates  which  had  "been 
disturbed  and  were  compelled  to  resell  the  car  at  a  loss  of 
$207,84,  plus  $5  to  replace  the  crates  v/hich  were  removed,  or  a 
total  of  $212o84,  for,  which  an  av/ard  was  soLighto 

L,  Zavadoff  contended  that  he  examined  the  lettuce  and  found 
that  it  varied  as  to  quality  and  condition;     that  he  telephoned 
Mr.  Eerman  Wolf  and  told  him  what  he  found;  that  ■■■Ir,  Wolf  assured 
him  the  lettuce  v;ould  break  fine  as  it  was  a  fresh  shipment  and 
that  he,  Mr.  V/olf ,  would  protect  Mr,  L,  Zavadoff  if  it  did  not 
brealc  to  his  satisfaction;     that  he  took  to  his  store  10  or 
15  crates,  ?/hich  upon  examination  showed  slime  and  decay;  that 
the  samples  were  iiimediately  returned  to  the  car  and  complainants 
notified  that  the  lettuce  v/as  not  sa.tisfactory. 

Eulin^;^  i^£l]i"3.©c^_ir'  ^s^ision 

1.  Although  the  complaint  joined  Adams,  Kaleck  Cz  Pinto, 
it  did  not  set  forth  any  facts  showing  any  connection  between 
complainants  and  these  respondents;     on  the  contrary,  it  alleged 
that  the  entire  transaction  was  one  between  complainar o 3 ' 
representatives  and  L.  Zavadoff,  for  and  on  behalf  of  L,  Zavadoff, 
Inc.     The  complaint  as  to  Adams,  Kaleck  8z  Pinto  was  therefore 
dismissed. 

2.  Complsdnants  fa.iled  to  prove  the  existence  of  an 
enforceable    agreement  betv/een  complainants  and  the  respondent, 
L,  Zavadoff,  Inc,     The  agreement  alleged  in  the  complaint  wo-s  0. 
verbal  one  and  falls  within  the  Statute  of  Frauds-  which  makes 
the  contract  menf orceable,  unless  the  complainants  prove  that 
the  respondent  accepted  and  actually  received  the  commodity  in 
question.     Complainants  attempted  to  show  respondent's  acceptance 
by  alleging  the  removal  of  a  number  of  crates  from  the  car  to 
respondents'  store.    While  this  may  be  some  evidence  of 
acceptance,  it  was  not  conclusive.     The  mere  assent  of  the  buyer 
to  take  the  goods  into  his  physical  control  did  not  operate  as 

an  assent  to  on  a.cceptance  or  as  a  transfer  of  the  property.  A 
■buyer,  unless  expressly  precluded,  is  entitled  to  examine  the 
coimnodity  in  order  to  decide  whether  he  will  become  the  owner  ejad, 
until  the  examination  is  completed  or  waived,  he  is .under  no 
obligation  to  accept  the  commodity,    formally,  an  acceptance 
does  not  take  place  until  the  buyer  has  sufficiently  examined  the 
goods  to  ^anderstand  their  nature  and  quality.     The  burden  of  proof 
was  upon  the  complainants  to  prove  by  the  preponderance  of  the 
evidence  the  contract  as  alleged  in  the  complaint  and  further 
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that  the  respondent  accepted  and  actually  received  the  lettuce 
in  question,  or  a  portion  of  it,   iu  order  to  avoid  the  operation 
of  the    Statute  of  Frauds.  The  evidence  lo.iled  to  shov  that  the 
respondent  had  done  any  act  in  relation  to  the  commodity  which 
necessarily  involved  the  conclusions  that  he  had  taken  them  as 
owner.     The  complaint  against  L.  Zavaodff,  Inc.  was  therefore 
dismissed. 

S-1495,  March  5,  1937,  Docket  2338:  (S.?.) 

immikJg  PRODUCE  CO._,_DSS  riOIpS,  lOfrA  y . _COiIEN_&_GORDOK ,  CHICAGO, 
ILL. 

Yiola'tiOil  .charged:     Unjustified  rejection 

of  2  carloads  of  potatoes. 
?J iP-^j-H^l.  2.oi^^ s_in'''''P_lved:  Insufficient 

proof  of  unjustified  rejection;  damages 

claimed  hy  respondent  were  speculative 

and  were  not  proved. 
Order:  Dismissed 

Outline  p.f^^S'acts, 

On  or  about  June  15,  1936,  through  a  broker,  complainant, 
by  v/ritten  contract,   sold  to  respondent  3  carloads  of  California 
Shafter  long  v;hite  potatoes,  U.S.  Fo.  1,  washed,  at  $2,90  per 
cvrt.  f.o.b.   Shafter,  Calif.  ,  the  contract  specifying  that  the 
caj"s  v/ere  due  at  Kansas  City  Jujie  15  and  delivery  was  to  be  made 
to  respondent  at  the  Produce  Terminal,  Chicago,  111.     One  car  v/as 
shipped  and  accepted  by  respondent,  and  the  other  two  arrived  at 
Kansas  City  on  June  16  and  on  the  team  track  of  the  Chicago, 
Rock  Island  &  Pacific  R.R.  Co.  at  Chicago  on  the  morning  of  the 
18th,  never  reaching  the  Chicago  Produce  Terminal.  Respondent, 
upon  arrival  of  the  cars  on  team  track  on  Jujie  18,  negotiated  with 
the  broker  for  an  allowance  by  reason  of  the  failure  of  the  two 
cars  to  arrive  at  the  time  and  place  expected  under  the  terms  of 
the  contract,  stating  that  unless  an  allowance  of  25^  per  cwt. 
v/ere  granted,  the  cars  were  rejected.     Palling  to  receive  a 
reply,  respondent  refused  the  cars  to  the  carrier  on  June  19. 
The  cars  were  resold  by  complainant,  one  for  $711,24  and  the  other 
for  $708.94  or  a' total  of  $1420.18,  and  complainant  sought  to' 
recover  loss  of '$259.82  caused  by  respondent's  rejection. 
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Respondent  contended  that  the  cars  were  nurchased  with 
the  distinct  imderstandi ng  that  the^  were  due  at  Kansas  City  on 
June  15  and  they  should  have  heen  availa'cle  on  tlie  Chic.r'.'^o  Produce 
Terminal  in  the  early  afternoon  of  June  16.     By  way  of  counter- 
claim respondent  claimed  $147,48,  representing  loss  of  profits 
sustained  because  the  potatoes  did  not  arrive  at  Kan.sas  City 
on  June  15  and  therefore  hecome  available  to  respondent  for 
the  raarket  of  Jiuie  16.,     This  sum  was  determined  hy  taking  the 
difference  "between  the  contract  price  and  the  quoted  market  price 
of  potatoes  on  June  16, 

Sulings  in,clud._ed_in  Decision 

1.  The  tv/o  cars  did  not  a,rrive  in  Kansas  City  on  June  15, 
"but  arrived  on  Juaie  16,  and  on  that  date  left  for  Des  Moines 

and  there  on  June  17  were  diverted  "by  complainant  to  resx^ondent 
at  the  Produce  Terminal  at  Chicago  and  arrived  at  Chicago  on 
the  morning  of  the  18th  on  the  team  track  of  the  Chicago,  Rock 
Island  &  Pacific  R.R.  Co.     Tlie  contract  reqi;lred  diversion  on 
June  15  from  Kansas  City. 

2.  Complainant  failed  to  prove  that  the  rejection  of  the 
potatoes  was  vdthout  reasonable  caaise  and  the  complaint  was  there- 
fore dismissed. 

3.  The  damages  claimed  by  respondent  against  complainant 
by  way  of  counterclaim  v/ere  speculative  and  were  not  proven.  The 
counterclaim  was  therefore  dismissed. 

3-^1498,  March  8,  1937,  Docket  2356:  (S.P.) 

THE  CASTELLIlJI_CO._j_  CIWCI1WATI_,  OHIO_v^  GI TLiA}T_B"P OTHERS ,_D4TT OH, 
OHIO.  "         ,  " 

Violation,  charged:     Unjustified  rejection 
of  a  carload  of  potatoes. 

Pri_ncipal  ppint_  involved:  Burden  on  complain- 
ant to  prove  alle.god  terms  of  contract,  con- 
cerning which  parties  disagree. 

Order:     Complaint  dismissed. 


2''-''-tl_ine  of  Facts 

On  or  atout  Jtme  4,  1936,  conplain'-'Zit  arid  respondento,  a,ct- 
ing  through,  their  duly  authorized  ar-,ents,  entered  into  a  verhal 
contract  for  the  purchase  and  sale  of  one  carload  of  U.S.  Grade 
iTo«  1  Triumph  potatoes,  at  the  agreed  price  of  cp4  per  sack  f.o.h. 
Bayou  Sale,  La.     'The  car  '^8.s  shipped  on  June  3,  destined  to 
Cincinnati,  Ohio  via  St.  Louis,  and  arrived  o.t  Dayton,  O'lio  on 
or  about  June  8.     It  was  rejected  "by  respondents  Jujie  9.  Gonplain- 
ant  claimed  the  potatoes  were  resold  at  $3,75  per  sack  delivered 
and  sought  an  award  for  loss  and  danage  in  the  sum  of  $337,50. 

Respondents  contended  that  they  entered  into  the  contract 
"witli  the  understanding  that  the  said  car  of  potatoes  was  in 
St.  Louis  at  the  time  of  -ourchase" ;     that  the  sliiprient,  accord- 
ing to  agreement,  v/as  due  at  Dayton  on  Jvsie  5,  hut  did  not  arrive 
at  that  station  until  JuT.e  8;     and  that  "because  of  claimant's 
"breach  of  contract,  respondents  refused  acceptance  of  the  car". 
Complainant  maintained  that  the  shipment,  was  purchased  and  sold 
on  the  basis  of  the  potatoes  having  been  shipped  from  Bayou  Sale, 
La.  on  June  3  and  routed  via  St,  Louis. 

Ruling__i_n eluded  ij.'i_Decdsi^on 

In  the  absence  of  a  note  or  mei-iorandum  setting  forth  the 
terms  of  the  contract,  any  conclusion  reached  must  necessarily 
be  based  to  a  large  extent  on  the  statements  of  the  parties. 
A  comparison  of  the  conception  of  the  conversation  by  the  tv/o 
parties  showed  a  diametrically  opposite  interpretation  of  the 
term.s  of  the  contract,  and  particularly  with  respect  to  the 
loca.tion  of  the  shipment  at  the  time  of.  consummation  of  the 
contract.     The  complainant  having  a,lleged  tha^t  the  contraxt  was 
as  . stated  in  its  conception  of  the  conversation,  v;as  duty  boun.d 
to  prove  it  by  a  fair  preponderance  of  the  evidence.     This  it 
wholly  failed  to  do  and-  the  complaint  was  therefore  dismissed. 

S-1500,  March  8,  1937,  Docket  2114:  (S,P.) 

HIRAM  C.JVYCKOFE;^  L0DI_^  JL»l'..y^  J^HITE_^  PHILADELPHIA^  PA^ 

ViplatJ^on  charged:     Failure  to  account  for 

857  baskets  of  so"ar  cherries. 
Pri_n_cipal  poj^nt_s__inv£lved:     Respondent  liable 

for  amount  a^dj-nitted  to  be  due. 
Order:     Complaanant  awarded  $102,38  with  interest; 

publication  of  facts. 
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Outline  of  Facts 

On  or  at  out  Jvly/BO,  26,  27  -;:d  3C ,  and  Au,;;ast  1,  2  and  6, 
1934,  complainant  shipjjed  and  consigned  in  the  current  cf  inter- 
state commerce  to  respondent  at  Philadelphia,  Pa» ,  857  four-quart 
haskets  of'  sour  cherries.    Respondent  accex:)ted  ^and  sold  the 
cherries  for  the  account  of  the  coi(iplaina.nt  and  rendered  an 
account  sales ^  hut  failed,  neglected  and  refused  to  pay  the 
complainant  the  net  proceeds  of  $102=38,  for  which  complainant 
sought  an  award. 

In  his  verified  ansv/er,  filed  Ja.nue.ry  11  j  1936,  respondent 
admitted  all  the  material  allegations  contained  in  the  complaint 
and  that  he  was  .indehted  to  complainant  in  the  "sum'  of  $102.38 
hut  stated  he  W3.s  utmhle  to  pay. 

Ru]^ing_incla;.decl  ij^„D.eci.si_on 

Respondent  having  admitted  all  the  material  allegations 
and  the  indebtedness  alleged  in  the  complaint,  complaj.nant  v/as 
av/arded  $102.38  i,vith  interest. 

S-1505,  March  20,  1937,  Docket  2248:  (S.?0 

THE  S.A._GER.RARI}_C0._^  CIlJCIFi?ATI_^  OHIO_v.  GARRETT -E0LI-3S__&_C0.  , 
KANSAS_  CITY^  M0^_ 

Violation  charged:    Unjustified  rejection  of 

a  carload  of  plums. 
Principal  poi^nt  involved;    Plums  i'"hich  "have 

orchard  scars  ranging  from  3  to  ci'j  in  less 

than  1/3  of  lot  are  of  good  mercnantahle 

quality. 

Order:     Complainant  awarded  $354r58  with 
interest;     upon  reconsideration,  case 
dismissed. 

_0ut_l_in_e  of  Facts 

On  July  9,  1935,  through  a  bro::er,  complainant  sold  to 
respondent  one  carload  of  plums,  consisting  of  1087  baskets,  at 
the  agreed  price  of  $1438.40.     The  broker  issued  a  steaidard 
memorandum  of  sale  describing  the  comraodity,  giving  the  size  and 
price  specifications  of  sale  and  stating  as  a  special  agreement 
"good  quality,  condition,  pack  arrival".     Upon  receipt  of  respond- 
ent's copy  of  the  memorandum,  respondent  called  the  broker's 
attention  to  the  wording  of  the  special  agreement  and  by  letter 
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duited.  July  10  the  "broker  airiended  it  to  read  "provided  quality, 
condition  and  pack  is  satisfactory  to  buyer  on  arrival  at  Kansas 
City".     Upon  arrival  of  the  shipnent  at  Eansas  City  respondent 
made  inspection  and  refused  it  for  the  adleged  reason  that  the 
pluias  "ran  irregular,  vrith  some  showing  heavy  percentjxge  of 
scarred  fruit,  and  that  the  -pa.clz  was  loose  and  unattractive". 
Complainant  made  resale  at  Washington.,  D,C.   for  a  net  retm^n  of 
$1083.32  and  asked  for  an  award  for  the  loss  sustained  on  the 
shipment . 

It  did  not  appear  that    Federal  inspection  ^^^as  made  at 
either  origin  point  or  a,t  Kansas  City.     The  load  was  insrjected 
at  Washington,  L.C.  July  19  "by  the  Railroad  Perishable  Inspection 
Agency.     The  inspector  then  foiand  that  the  plujas  were  of  good 
quality,  clean  .and  "fairly  uniform  size"  lout  that  the  Clima^x 
variety/  showed  from  3  to  6fo  "severe  orchard  scars". 

Rul^ings  included _iri  3ec^i_sion 

1.  Eespondent's  order  was  placed  on  the  basis  of  the 
special  agreement  as  amended.     This  wo.s  not  ;lenied  by  complaina-nt . 

2.  The  evidence  indicated  thp !:  the  load  was  of  good 
merchantable  quality    and  condition  aiid  if  a  Federal  inspect ion 
ha.d  been  made  the  plums  would,  have  grad.ed  U,S,  Foc  1.     Of  the  total 
of  1087  baskets,  298  were  of  the  Climax  varirity.     The  inspection 
.at  Y'a.shington  therefore  showed-  that  less  than  one- third-  of  the 
total  load  showed-  "orchard-  scars"  ranging  from  3  to  Applied 

to  the  lot  as  a  whole,  the  orcha,rd  scarred  plums  averaged  betv;een 
1  and  2^0. 

3.  Respondent's  refusal  to  accept  the  shipment  ai-^OLmted-  to 
an  arbitrary  rejection  and  was  without  reasonable  cause.  Complain- 
ant suffered  loss  and.  v.^as  damaged,  d-ue  to  respond.ent '  s  rejection, 
in  the  sum  of  $354.58,  for  which  amount,  plus  interest,  complain- 
ant was  awardied  reparation. 

Order  Rescinded 

On  April  16,  1937,  respondent  filed      ]petitio.n  for  re- 
hearing.    In  reconsidering  the  action  taken  in  this  case,  it 
appeared,  that  the  ordi^er  issued,  by  the  Secretary  on  March  20, 
1937  was  based  upon  a  prior  ciecision  entered  in  the  case  of 
Richman  &  Samuels,  Inc.  v.  L.  YLilcon,&  Sons  Produce  Co.,  ?ACA 
Docket  1962,  in  which  case  the  contract  of  sale  contained  similar 
specifications  to  those  in  the  instant  proceeding.     That  Ccise 
v/as  appealed,  to  the  U,S.  District  Court  at  Kansas  City,  Mo.  and  a 
judg-ment  was  entered  Kov.  13,  1956  by  thcat  court  in  favor  of  L. 
Yukon  a  Sons  Produce  Co.  and  against  Richman  &  Samuels,  Inc.,  a,nd 
reversed  the  orders  of  the  Secretary  issued  in  the  administrative 
proceeding.     Based  upon  the  decision  in  that  case,   the  Secretary, 
by  SvLpplemental  Order  dated  J\me  7,  1937,  rescinded  and  set  asid-e 
the  order  of  inarch  20,  1937  and  dismissed  the  complaint  in  this  case. 


S~1507,  March  20,  1937,  Docket -1561:  -(S.P.) 


ADAI/iS  FACraG  CO.  ,_INCc.  A'OBIIRrpjil,^  ?LA.._y_..  DepO  HIUIT  GO. 
mSAS_CITY,_Ivig/" 

Violat_ion  charged:     Unjustified  rejection 

of  a  carload  of  tangerines. 
Principal  noi.^'^t_s_involved:     Lack  of  proof  of 

the  teryio  of  the  contract  and  "breach 

thereof= 
Order:     Complaint  disnissed. 

Outli_ne  of_Fac^s_ 

Complainant  claimed  to  have  sold  to  respondent,  through 
a  "broker,  a  carload  of  tangerines,  cons'isting  of  U.S.  l'Io»  I's, 
at  $1605  per  "box,  a.nd-UcS.  Noc,  2's,  at  80f  per  hox..  f,0c"b, 
Auhurndale,  Florida  or  for  the  total  invoice  price  of  $513; 
that  complainrait  diverted  a  rolling  car  of  the  kind,  quality  and 
grade  called  for  "but  respondent  rejected  it  without  reasonable 
cause;     and  that  resale  after  rejection  resulted,  in  a  net  return 
of  $229,85.    Damages  in  the  sum  of  $283olo  were  asked. 

Respondent's  answer  claimed  the  purchase  was  made  over  the 
phone  from  the  "broker,  su"bject  to  inspection  and  acceptance  at 
Kansas  City,  and  respondent ' s  witness  testified  to  that  effect. 

Complainant  su"bmitted  no  evidence  in  support  of  the 
complaint  except  the  exhi"bits  that  were  attached  to  and  made  a 
part  thereof.     On  complainant's  application  the  deposition  of 
the  "broker  at  Kansas  City,  Mo,,  who  was  alleged  to  have  ne- 
gotiated the  sale,  was  regularly  noticed  for  taking  on  -vYio 
different  occasions.     The  file  indicated  that  the  deposition  of 
such  witness  was  not  taken  on  either  of  the  dates  fixed,  or  at 
all. 

Ruling__included  .in_Deci_sion 

The  proof  failed  to  establish  a  contract  of  purchase  and 
sale  upon  the  terms,  specifications  and  conditions  set  out  in  the 
complaint  and  respondent's  answer  and  the  testimony  of  the 
deposition  witness  failed  to  shovr  a  "breach  of  any  other  or 
different  contract.     The  file  indicated  that  whatever  arrangement 
or  agreement  was  entered  into  "between  complainant  acting  through 
the  "broker  and  the  respondent  named  in  the  complaint  was  oral. 
It  did  not  appear  that  any  note  or  memorandura  of  the  alleged  oral 
agreement  was  executed  "by  respondent  or  issued  "by  the  broker. 
Respondent's  ansv/er  failed  to  supply  the  proof  necessary  to  support 
the  complaint  and  it  was  not  admitted  in  respondent's  answer  that 
the  purchase  v/as  on  the  basis  of  Federal  grades.     Complaint  there- 
fore was  dismissed. 
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S-1510,  March  23,  1937,  Docket  2167;  (S.P,) 

g.J._OnSGAED^  PRHfCETOIT,  jaM._v^  hO'JlS  iT^IivSTEIi;: ,  _  PI?TSBURGE,_  PA. 

Vi_olatio:-  charged.:     Unjustified  rejection 

of  a  carload  of  onions. 
PrificiEal  ]2oi.nt_s_invo_lved:     "Suital^le  for  storage" 

is  indefinite  specification  for  onions; 

complainant  raust  bear  "burden  of  proof  that 
■onions  met  that  specification. 
Order:     Complaint  dismissed. 

Outli_ne  of  Facts 


^On  or  about  October  11,  1935,  through  a  broker,  complainant 
sold  to  respondent  "one  car  UvSo  No,  1  Yellow  onions,  75fo  over  2" 
in  peach  color  cottonet  bags  $1.00  per  bag  delivered.     This-  extra 
nice  car  suitable  for  storage".     Five  hundred  sacks  of  onions  were 
shipped  from  Princeton,  Minn,  to  respondent  at  Pittsburgh,  Pao , 
but  v/erc  rejected  by  respondent  for  the  alleged  reason  that  they 
were  not  suitable  for  storage  as  warranted  by  complainant =  Com- 
plainant made  resale  for  a  net  return  of  $321  and  claimed  damages 
of  $174,  including  the  cost  of  telegrams  of  $15.  for  v/hich 
reparation  v/as  asked.  '  ■ 

Respondent  submitted  sworn  statements  of  severrl  parties 
located  in  Pittsbuj-gh  to  the  effect  th?,t  the  onions  tendered 
were  not  suitable  for  storage. 

Federal  inspection  at  Pittsburgh,  Pa.  on  October  16,  1935 
showed  the  onions  to  grade  U.S.  Wo.  1,  "Stock  is  hiature,  generally 
well  cujred,  generally  clean  and  bright,  •  Grade  defects  within 
tolerance.     Stock  is  generally  firm,  a  few  slightly  soft,  in  top 
layer  of  load  generally  dry,  in  most  sacks  in  lov/er  layers  stock 
v/et  in  center  of  ba.gs.     Less  than  ifo  Sacterial  Sc-^t  Rot  a.ffect- 
ing  outer  scales.     Less  than  Ifo  sprouts  1  to  2  inches  long". 

Inspection  was  also  made  on  October  16  by  a  representative 
of  the  Railroad  Perishable  Inspection  Agency  and  the  certificate 
read,  in  part:     "Full  pack.     Fair,  fev;  only  fair  quality.  Medium, 
5  to  lO/a  large,  3  to  5fj  small  size.     1  to  3fb  ill  shaped,  few 
poorly  topped,  4  to  6fa  dull  or  soil  stained.     Onions  are  firm 
and  mature,  occasional  fiarly  firm,  occasional  sprouting.  Find 
none  to  2^  average  less  than  ifs  soft  rot".     The  inspector  also 
reported  some  onions  in  the  lower  layers  of  sacks  as  damp  to  wet, 
apparently  due  to  sweating. 


Rul  i ng_i_n  c  lud e  d  i  n JD  e  c  i.s  i  o  n 

The  record  disclosed  that  the  term  "  s-i\itrihle  for  i^toro.ge" 
was  one  of  the  essential  elements  of  the  contract.     The  term 
seemingly  has  no  definite  meaning  in  the  prodn-ce  trade.  In 
other  words,  onions  considered  "by  a  seller  as  suitable  for 
stora,5e  may  not  "be  so  considered  by  a  huyer  at  a  distant  point. 
There  can  he  no  definiteness  in  a  contract  of  this  kind. 
Complainant  having  agreed  to  c.eliver  to  respondent  at  Fittshurgh, 
■?a.  onions  suitable  for  storage,  must  hear  the  hu_rden  of 
provintS  by  a  fair  preponderance  of  the  evidence  that  the  onions 
so  tendered  were  in  fact  suitable  for  storage  in  accordance  with 
the  warranty.     Complainant  wholly  failed  to  prove  that  the  onions 
tendered  to  respondent  were  suitable  for  storage  as  warr.anted. 
The  complaint  ?/as  therefore  dismissed. 

S-1513,  March  23,  1937,  Docket  2380:  (S.pj 

BEN  KARKS  CO^,_IiiC^  PEES(^  ISp^  ir^PS  v.  J.IiJlTIH  H.  JJI3SLY, 
HAp._IS3imG_^  PA. 

Ziplation  char£;ed:     Failure  to  fully 

pay  for  a  carload  of  potatoes. 
Prj^n_cipal  2.oi.^.'ks_iii'^ol]Aed:  Respondent 

acted  a.s  complainant's  agent  aiid  his 

liability  was  only  that  of  a,gent. 
Order:     Complainant  awarded  $161 o 86  with 

interest. 

Outline  of  Pacts 

Complainant  claimed  that  on  or  about  October  6,  1934, 
comiplainant  sold  to  respondent  one  carload  of  IJOo  1  Irish  Cobbler 
potatoes  at  the  agreed  price  of    $2.10  per  sack  delivered  at 
Karri sburg,  Pa. ;     that  thereafter  complainant  shipped  the  po- 
tatoes to  respondent  at  Duncannon,  ?a. ,  consigned  to  Irving  L. 
Halter;     and  that  respondent  accepted  the  potatoes  and  made  part 
payi'fient  of  the  purchase  price,  leaving  a  balance  of  $200  due, 
for  which  an  award,  was  asked. 

Respondent  contended  that  the  original  purchase  was  made 
by  him  as  agent  for  Irving  L.  Ha,lter,  of  Duncannon,  Pa.;  that 
Irving  L.  Halter  was  unable  and  failed  to  pay  the  purchase  price 
and  complainant  thereafter  authorized  storage  of  the  potc.toes; 
and  that  at  a  still  later  date,  on  the  night  of  February  5, 
complainant  authorized  respondent  to  sell  the  lot  at  $1,90  per 
sack,  less  freight.     Complainant  admitted  tha,t  this  telephone 
conversation  took  place  and  that  "prices  of  sale  were  mentioned 
but  that  question  was  the  respondent's  affair". 
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Ruling_in eluded  i.^_Deci.si^on  . 

Respondent  acted  as  conp] s.iiiant 's  agent  in  securing  an 
order  for  the  purchase  of  the  carloa.d  of  potatoes  and  his  liabili 
to  complainant  was  that  of  an  agent  only.     Complainant  had  reason 
to  imderstand  from  respondent's  opening  wire  dated  Octoher  2, 
1S34,   that  respondent  was  acting  as  the  agent  of  another.  He 
used  the  words  "have  order"  and  referred  to  "an  option"  on  the 
third  carload  to  he  shipped  ITovemher  15.     Respondent's  letter 
to  complainant  of  Octoher  6,  named  Irving       Halter  of  Buncannon, 
Pa. ,  as  the  consignee.     In  such  letter  respondent  also  referred 
to  several  other  prospective  hu.yers,  and  respondent  requested 
that  complainant  "protect"  him  on  these  in  the  event  anj  of  the 
prospective  purchasers  should  order  from  complainant  direct. 
Each  of  respondent's  wires  and  letters  to  complainant  indicated 
that  he  was  acting  for  another  who,  prior  to  the  time  shipment 
v;as  made,  was  disclosed  as  Irving  L,  Halter.    Moreover,  it 
seemed  clear  that  complainant  consented  to  and  approved  of  the 
storage  of  the  potatoes  following  Halter's  default  in  payment 
of  the  purchase  price.     Complainant ,  in  its  letter  to  respondent 
of  Kovemher  27,  1934,  recommended  sale  of  che  stored  potatoes 
to  another  purcha.ser  at  $2  per  sack.     In  this  letter  complain- 
ant stated  "if  you  can  put  this  sale  through  we  think  that  it 
v/ill  he  advisahle  to  sell  the  potatoes  at  ohat  price.  This 
will  give  us  the  use  of  the  m.oney  which  we  need  very  hadly 
to  carry  on  our  operations  at  this  end".   It  further  appeared 
that  complainant  held  the  storage  receipt.     Complainant  hy 
letter  dated  January  11,  1935,  addressed  to  the  storage 
company  referred  to  the  "seed  potatoes  we  have  in  storage 
with  you",  and  directed  delivery  of  the  lot  to  respondent. 
Each  of  these  circumstances  seem.ed  som.ev;hat  inconsistent  v/ith 
complainant's  claim  that  respondent  v/as  the  purchaser.  The 
amoujit  remaining  due  and  owing  to  complainant  from  the  proceeds 
of  sale  was  $151.86,  which  am.ount  respondent  tendered  to  com- 
plainant on  or  ahout  September  12 5  1936.     Complainant  vrsis 
awarded  that  amount,  without  interest,  because  interest  to 
the  date  of  respondent's  tender  on  Septem.ber  12  was  then 
included.     The  issues  being  thus  resolved  in  respondent's 
favor,  it  was  not  necessary  to  publish  the  facts  and 
circumstances. 
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S-1515,  March  33,  1937,  Docket  2238:  (S.P.) 

SMITH-CANASTOTA,_IlJC._,_CiiJIASTOTAj.  loY._v^  C:'ARLS3  CIArJCIOLO, 
CI^Ti3LA!TO|_0HI0. 

Violation  charged:     Unjustified  rejection 

of  a  carload  of  onions. 
FrinciiDal  p.oinls_involved :  Specification 

"sTj.ita'ble  for  storage"  indefinite; 

complainant  failed  to  prove  the  onions  met 

this  specification. 
Order:  Dismissed. 

In  the  month  of  October,  1935,  complainant  sold  to 
respondent  one  carload  of  yellow  onions  warranted  as  grade 
U.S.  ivio.  1  and  "s\\ita'ble  for  storage''  at  the  agreed  price  of 
$1.15  per  hag  delivered  at  Cleveland,  Ohio.     Complainant  made 
shipment  from  Elha,  N.Y, ,  hut  respondent  rejected  it  upon 
arrival  for  the  alleged  reason  that  the  onions  were  net  suitable 
for  storage  as  warranted  by  complainant.     Complainant  claimed 
to  have  suffered  $116.50  loss  because  of  the  rejection. 

Ruling _ included  in_D_ecisi_on 

Complainant  failed  to  prove  by  a  fair  preponderance  of 
the  evidence  that  the  onions  were  suitable  for  storage  as 
warranted.     The  term  seemingly  has  no  definite  meaning  in  the 
produce  trade  and  there  can  be  no  definiteness  in  a  contract 
of  this  kind.     The  complainant  having  agreed  to  deliver  to  the 
respondent  at  Cleveland,  Ohio,  onions  suitable  for  storage, 
must,  bear  the  burden  of  proving  by  a  fair  preponderance  of  the 
evidence  that  the  onions  met  that  warranty.     The  complaint 
was  therefore  dismissed. 


3-1520,  March  30,  1937,  Docket  2361:  (S.P.) 

ECKERT_BROS.  ,  RACIp^  WISCONSIN  v._B._D_^  AN&UISH  &  CO^,_CHlCAGg, 
ILLINOIS. 

Xi.P.l^i't^JiO^l  charged:    Jailure  to  pay  for 
services  claimed  to  have  been  rendered 
in  purchasing  cabbage  as  respondent's 
agent . 

Pri^ncipal  poi^nt  involved:  Complainant 

failed  to  prove  the  terms  of  the  contract. 
Order:  Dismissed. 


Oxxtline  .of_Facj'G_s 

Durin^'.;  the  iionth  of.  October,  1935,   tl':.ere  '"ore  shipped 
from  loading  points  in  the  State  of  V/isconsin  \o  res;,..'Ondent  a,t 
Chicago,  Illinois  3  carloa,ds  of  cabbage.     Complainant  clairaed 
that  the  cabbage  comprising  said  shipments  was  purchased, 
loaded  and  shipped  for  and  on  behalf  of  respondent  and  as 
respondent's  agent  a.nd  that  such  agency  agreements  were  entered 
into  and  consixmmated  throiigh  and  as  the  result  of  oral 
negotiations,  by  the  terms  of  which  it  was  to  be  compensated 
at  the  rate  of  Si  per  ton  for  the  purcha.se  of  the  cabbage. 
CoFiplainant  asked  for  dana.ges  amomiting  to  $283.60. 

Respondent  denied  that  any  a.gency  agreement  was  entered 
into  and  stated  that  the  first  car  was  bought  from,  com.plainant 
but  did  not  meet  complainant's  warranty  aiid  that  complainant 
authorized  respondent  "to  go  aJnead  a;id  do  the  best  we  could 
with  the  car",  the  sale  resiilting  in  a  deficit  of  $B5;  that 
the  second  ca<,r  did  not  conform  to  the  wari'anty  mi^de  by  com.- 
plainant  when  the  purchase  v/as  made  cud.  that  complaano.nt 
authorized  respondent  "to  do  the  best  we  could  with  it'-,,  sale 
being  m.ade  for  a  net  retvxn  of  $30o95;     and  that  the  t/^ird 
car  was  bought  at  $10  per  ton  and  was  rendtted  for  on  that 
basis. 

Ruling_in eluded  i.ii_I'e_c_isJ^on 

Comiplalnant  had  the  burden  of  proof  but  the  evidence 
submitted  was  insufficient  to  esta^blish  the  terms,  conditions 
and  agreemients  of  the  oral  contracts  which  complainant 
asserted  were  entered  into.     One  such  contrs.ct  was  ideni.ified 
by  date    and  place  and  that  it  was  entered  into  on  the  part  of 
complainant  by  Ernest  R.  Eckert.     Tho  other  oral  agreements 
relied  upon  were  in  no  manner  identified  a^s  to  date  or  names 
of  individuals  participating,  nor  wa.a  the  subste,nce  of  what 
was  said  established.     No ' evidence  tending  to  corroborate  the 
claimed  oral  agreements,  such  as  telegra,ms  or  letters  exchajiged 
between  the  parties,  was  produced,  apparently  because  none 
existed.    While  shipment  of  the  cabbage  by  com.plainant  con- 
templated some  prior  understanding  concerning  the  disposition 
thereof,  such  fact  of  shipment  was  equally  as  consistent  with 
respondent's  contention  that  the  carloads  were  purchased 
outright  as  with  complainant's  claim  that  they  were  purchased 
from  farmers  and  forwarded  to  respondent  as  its  agent  for  the 
agreed  com.pensation  of  $1  per  ton.     The  complaint  was  therefore 
dismissed. 
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S-1521,  March  30,  1937,  Docket  244-0:  (Hearing) 

CLOi?E  &  pAVIS,_I]?C.  WASHIM0_1^T,  DcC,.  y._G-,,  JAYA  FE"iJIT__GO.,_^.  IITC. 
BAirniOHS, J,lD."  " 

Violation  charged:     Failure  truly  and 

correctly  to  account  for  100  crates 

of  letttice. 
Pr  inc^i^al  point  s_invqlYed:     Pure  en  on 

comp].ainant  to  prove  teriris  of  contract; 

damages  awarded  complainant  in  ajiiount 

respondent  admitted  to  be  due. 
Order:     Complainant  awarded  $360.37. 

0^111^6  of _Fact_s_ 

On  or  ahout  Aug^ast  7,  1936,  by  telephone  complainant  sold 
to  respondent  a  truckload  of  100  cr>?tes  of  lettM.ce  at  the  agreed 
price  of  $5„25  per  crate  fo0eb„  Washington,  D.C,     The  'lettuce 
was  transported  by  true]:  hired  by  respondent  from  Washington, 
D.C.  to  Baltimore,  Md.  ,  where  it  T/as  delivered  early  on  the 
morning  of  August  8.     Within  a  fev/  hours  after  arrival  of  the 
shipment  at  respondent's  place  of  business    respondent  notified 
complainant  that  the  lettuce  was  not  up  to  respondent's  idea 
of  the  quality  which  complainant  agreed  to  furnish.  Coraplaina.nt 
claimed  that  the  lettuce  was  inspected  by  complainant  at  its 
pls.ce  of  business  on  the  do.te  of  sale  "and  was  found  to  be  good 
condition  and  good  lettuce  as  sold  to  respondent"  ,  that  vrhen 
respondent  asked  for  a  reduction  off  the  purchase  price  it 
was  refused  by  complainant,  and  that  respondent's  later  tender 
of  a  purported  account  sales  and  check  to  cover  what  respondent 
contended  Wcas  due  was  refused. 

Respondent  contended  that  it  contracted  for  strictly 
fancy  lettuce  and  that  the  lettuce  received  was  of  poor 
quality;     that  respondent  was  instructed  by  complainant  by 
phone  to  dispose  of  the  lettuce  and  tha,t  on  or  about  August 
11  respondent  tendered  to  complainant  an  accoujit  sales  and 
check  for  the,  net  proceeds  of  $360o37,  which  were  refused. 

Testimony  v/as  offered  in  support  of  the  contentions  of 
both  sides  by. deposition  and  witnesses  at  the  hearing. 
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Suling_in eluded  in^Lecisi^on 

Coraplainant  failed  to  prove  the  teriAs  ol'"  the  contract 
as  alleged  in  the  complaint  vrhich  v/ouJ-d  "be  disrixt-sed  if  it 
were  not  for  respondent'^,  adiidssion  of  indettec-ness  to 
complainant  in  the  sum  of  $360.37.     The  testimony  fijrnished 
"by  the  parties  in  the  case  ?/as  highly  conflicting  with 
reference  to  the  qi^^lity  and  grade  of  lettuce  purchased  "by 
respondent  and  also  concerning  whether  respondent  had  reason 
to  believe  that  it  had  aiithority  to  handle  the  lettuce  for 
complainant's  account.     The  "burden  of  proof  in  the  first 
instance  was  upon  the  conplainant.     Complainant  ?7as  awarded 
$360,37,  respondent's  check  for  which  amount  was  held  in  the 
Bureau's  file  and  ordered  forwarded  to  complainant. 

S-1525,  April  2,  1937,  Docket  2310:  (S.P.) 

'O.k.J'OmRS  &  C0^,__F0RT  rAn5.?IELD,JviAIp_v^  ?_0M1FI SH , _]^'iE?J_YaRX , 
|T,Y. 

Vio_lat_ion  charged:     Unjustified  rt^jecti^n 
of  a  carload  of  pot;-->..toes . 

Pri_ncipal  poi^nt  involved:     Respondent '  re- 
jection justified  as  car  held  on  track 
5  days  considered  as  not  meeting  specifi-  ' 
cation  "freshly  loaded". 

Order:     Complaint  dismissed. 

0utli_ne  of  Facts 

On  or  about  May  8,  1935,   through  8.  "broker .  com.plrinEnt 
sold  to  respondent  one  carloa.d  of  Mai.ne  Green  Mountain  potatoes 
warranted  to  grade  U.S.  No,  1,  at  the  total  agreed  price  of 
$753.31  delivered  to  respondent  at  Harlem  River  -tatior.,  Hew 
York  City.     The  potatoes  were  loaded  at  Fort  Kent,  Maine  on 
April  30,  1936  and  moved  from  loading  point  on  May  5.  Respond- 
ent rejected  the  shipment,  stating  that  "the  shipment  was 
misrepresented  as  to  condition  as  it  had  "been  loaded  about  the 
30th  of  April  and  held  on  track,  while"     the  broker  "had  infoi'med 
us  that  it  was  freshly  loaded  although  a  roller" . 
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Ruling_included  i.n_De cj. s i on 

Respondent's  refusal  to  acce-ot  the  shipnent  did  not 
amo-iiit  to  a  rejection  without  reasonahle  cause.     Considering  the 
time  of  year  the  purchase  was  mG,de  it  seemed  clearly  reasonable 
that  respondent  would. have  required  "freshly  loaded"  stock. 
Accepting  the  "freshly  loaded"  specification  as  a.  controlling 
condition  of  the  purchase  and  sale,  it  was  not  enough  to  say 
tha.t  notwithstanding  su.g"i  specification  the  potatoes  .tendered 
"by  conplainant  conforiaed  to  grade  end  should  have  been 
accepted.     Such  condition  seemed  to  have  been  considered  by 
respondent  as  an  important  and  theiefore  material  matter  in 
addition  to  the  specific  grade  requirement.     The  complaint 
was  therefore  dismissed. 


S-1530,  April  14,   1937,  Docket  2333:  (S.P.) 

CHiffiLTOi^-DAYIS  C0._^  DTC.  ATOEFOLK^  VA.  v.  McCpiJ.jAr'D-pimPJ)  CO. 
BASKS  SYILLS,_OKIp  and/prJCEORGS  T . "  DI  GBY"  CO ,  ^  1^0. _  WIEJ5LIIIG, 
VJ._yA. 

JJ-9J-SL^2rO'QL  charged:.    False  and  misleading 
.     ■  statements;     f-iijustif ied  rejection  of  a 

carload  of  sweetpot.atoes . 

Principal  po_int s_ involved :     Cause  of  action 
must  be  proved;     lack  of  allegation  and 
proof  of  fraudulent  purpose  of  false  or 
misleading  statement  prevents  order  for 
damages. 

Order:     Complaint  dis;-:'.issed. 

Outl i^ne^  pf _Ii'ac ts 

On  or  about  December  10,  1955,  through  the  negotiations 
of  Geo.  T.  Digby  Co.  ,  Inc.  a,s  broker,  complainant  sold  to 
i.IcClelland-Kennard  Co.,  one  car  of  U.S.  Fo.  1  kiln  dried 
sv/ectpotatoes .     The  car  was  shipped,  from  loading  point  in 
Virginia  to  Barnesville,  Ohio,  where  it  ?/as  refused  by 
IIcClelland-Kennard  Company  on  the  gropjid  that  it  purchased 
yellow  sweetpotatoes  and  not  Cuban  yams.  Complainant 
contended  that,  by  reason  of  the  admitted  order  for  kiln  dried 
sweetpotatoes,  it  was  justified  in  shipping  kiln  dried  Cuban 
yams,  particularly  in  view  of  a  letter  mailed  to  Geo.  T.  Digby 
Co.,  Inc.  on  November  9,  1934,  which  stated  "all  our  kiln  dried 
potatoes  are  Cuban  Yams".     Geo.  T.  Digby  Co.,  Inc.   claimed  that 
dta'ing  a  telephone  conversation  betxveen  com.plain.njit  and  Digby 
Company  com.plainant  was  advised  that  it  was  impossible  for 
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respondent  to  sell  Cuban  Yams  in  the  territory  served  "by  it 
as  broker  and  that  McClelland-I^ennard  Com-oany  co'old  not 
market  or  sell  same  and  that  complainant  f  ally  u-iders bood  that 
whenever  an  order  was  obtained  for  sweetpota-to.-s  it  meant  Yellow 
sweetpotatces ,  and  offered  affidavits  in  support  thereof  and 
a  toll  slip  from  the  telephone  company  billing  respondent  for 
a  telephone  call  to  I\Torfolk,  Va.  to  evidence  such  a  conversation 
on  ITovember  27,  1935.     Gomplainajit  charged  Geo,  T.  Digby  Co,, 
Inc  with  having  rp.a.de  false  and  misleaxling  statements  and 
ticClelland-Kennard  Co.  with  unjustified  rejection  and  asked 
for  damages  in  the  amount  of  the  difference  between  the  amoujit 
for  which  Geo,  T„  Digby  Go. ,  Inc.  represented  to  complainant 
that  the  sweetpotatoes  had  been  sold  and  the  amomit  realized 
by  complainant  from  resale  following  rejection. 

Rulings  included_in  Decision 

 1.     Complainant  failed  to  prove  that  it  tendered  the 

kind,  grade  a,nd  quality  of    p veetpotatoes  contemplated  by 
the  parties  under  the  contract  of  sale.     Complainant,  in  order 
to  recover  from  McClelland-Kennard  Co.  must  prove  by  a 
preponderance  of  the  evidence  the  foxts  necessarv  to  maintain 
the  cause  of  action  alleged.     The  respondent  interposed  a 
good  defense  which  must  be  avoided  by  complainant  if  complain- 
e:at  v/ere  to  prevail.     Complainant,  in  the  avoida-nce  of  these 
facts,  m.erely  denied  a  recollection  of  the  statements  alleged 
to  have  been  made  during  the  telephone  conversation.  Offsetting 
this  denial  were  the  affidavits  of  the  managers  of  the  respond- 
ent firms.    V/hile  it  is  difficult  to  prove  or  disprove  an  alleged 
oral  conversation,  the  complainant  could  have     enhanced  its 
position  and  contention  by  stating  what  was  said  during  the 
conversation  held  on  IJovember  27.     Complainant  could  also 
have  secured  an  order  to  take  the  depositions  of  the  two 
managers  and  questioned  them  fiilly  with  reference  to  the 
telephone  conversation  on  November  27.     The  stai'oments  set 
forth  in  the  two  affidavits  with  reference  to  the  said 
telephone  conversation  were  unimpeached  except  by  a  mere 
denial  of  recollection.     Therefore,  it  wa^s  concluded  tha.t 
complainant  failed  to  avoid  the  defense  interposed  and  the 
com.plaint  was  dismissed  as  to  McClelland-Kennard  Co. 
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2.     Complainaxit  failed  to  prove  that  Geo.  T.  Digby 
Co.,  Inc.  uttered  for  a  fraudulent  pu_rpose  any  false  or  mis- 
leading statements.     To  support  an  order  for  reparation 
for  dajn3.ges  resulting  fron  aii  alleged  false  or  misleading 
statement  made  "by  a  cominission  merchant,  dealer  or  broker,  it 
must  "be  alleged  and  shown  that  a  false  or  misleading  state- 
ment was  made  and  that  it  vias  made  for  a  fraudulent  purpose. 
While  it  vi^as  alleged  thfit  Geo,  T,  Dighy  Co,  ,   Inc.  was  ^eu-ilty 
of  uttering  a  false  or  icisleading  statement,  there  was  no 
allegation  that  sa,id  statement  ¥/as  made  for  a  fraudulent 
purjjose,  nor  did  the  evidence  suhmitted  "by  the  complainant 
sho\7  any  false  or  misleading  statement  m.ade  for  a  fraudulent 
purpose.     The  complaint  was  therefore  dismissed  as  to 
Geo.  T.  Dighy  Go. ,  Inc. 

S-1545,  May  15,  1937,  Docket  2025:  (S.P.) 

i'^'_B|iODES,_BAY_IvIIi\TETTE^  ALABAiviA  v._A^  HUIZIKGA_6_Spi:3  ,_CHICAGg, 
ILL. 

yio^-^ti_on  cliar_ged;     Unjustified  rejection 
of  a  carload  of  potatoes. 

Principal  p.oj,nt_s_invo  1  ved ;     Buyer  not  ',ound 
Y/hen  "broker  fails  to  make  a  valid  conoract 
of  sale;    "broker  responsi'ble  for  lo^rs 
occasioned  "by  rejection  through  false 
representation  that  a  sale  had  been  i-ade; 
such  false  representation  makes  broker 
gtiilty  of  violation  of  section  2  of  act. 

Order:     Complaint  dismissed. 

Op-ili.^.e  of_Fact_s 

Complainant  claiffied  that  on  or  about  May  13,  1935, 
through  a  broker  C.H.  Robinson  Co.,  Chicago,  Illinois  he  sold 
to  respondent  one  carload  of  U.S.  l^o.  1  Triumph  potatoes  at 
the  agreed  price  of  $2  per  cwt.  delivered  at  Chicago,  111.; 
that  the  potatoes  were  shipped  from  Foley,  Alabama  to  respond- 
ents at  Chicago,  were  rejected  by  respondents  and  resold  by 
complainant    at  a  loss  of  $70,  the  difference  between  the 
total  net  sale  price  to  respondents  and  the  net  amount 
realized  upon  resale,  for  which  amount  complainant  asked  for 
an  av/ard. 


Eespondents  contended  that  on  Hay  13  they  transraitted 
to  the  broker  an  offer  to  purc:iase  a  carload  of  U.S.  Fo.  1 
Triumph  potatoes,   clean,  hright ,  soiuad  gtock,  at  an  f.Ool). 
price  of  $1,60  per  cv/t.  ;     thct  on  the  sar-ie  day  dtirinc  a 
te'lejohone  conversation  the  "broker  informed  one  of  respondents 
that  complainant  would  confirm  a  car  of  "fairly  clean"  U.S. 
I'^o,  1  at  $1.40  per  cwt.  f.o.h.;     that  respondent  advised  the 
hroker  the  specification  " fairly  clean"  was  not  satisfactory 
an.d  that  he  should  wire  conplainant  an  offer  of  $2  delivered 
Chica.go  on  terms  of  "inspection  acceptance  Chicago";  tiiat 
on  I.Iay  14  the  broker  advised  respondent  his  last  offer  had 
been  accepted  and  confirmed;     that  on  May  15  respondent 
received  through  the  mail  brokers  standard  memorandiom  of  sale 
V/hich  did  not  show  terms  and  specifications  confirming  the 
oral  understanding;     that  the  broker  was  immediately 
informed  and  asked  to  call  at  respondents'  office  for  the 
memorandum  of  sale 'but  he  failed  to  do  so  and  it  was . returned 
by  m.ail  on  May  16;     that  respondents  rejected  the  car  after 
inspection  at  Chicago  showed  the  potatoes  were  "fa.irly  clean 
to  sli^h-tly  dirty'*'**". 

The  copy  of  the  brokei' s  m.emora,ndun:  of  sale  dated  May  1 
submitted  by  complainant  called  for  a  car  of  U.S.  No.  1 
Alabama  Tri^'jm.ph  potatoes  at  $2  per  cwt.  delivered  Chicago 
"shipper  describes  as  reasonably  clean".     A  certificate  of 
Federal  inspection  made  at  Chicago  showed  that  the  potatoes 
were  fairly  clean  to  slightly  dirty. 

Rulings^  i_n£luded_in  Decision 

1.     The  record  supported  the  contention  of  the  respond 
ents  that  the  broker  failed  to  negotiate  a  valid  and  binding 
contract  of  sale.     The  wires  quoted  in  the  decision  clearly 
showed  that  the  respondents  v/anted  "clean"  potatoes  and  were 
willing  to  pay  a  premimn  for  stock  meeting  that  sioecif ication 
Complainant  did  not  file  an  opening  statement  of  facts  and 
there  was  nothing  in  the  record  tending  to  refute  the  respond 
ents'  verified  statement  that  the  broker's  m.emorandujn  of  soJe 
did  not  conform  to  the  oral  understanding  between  respondents 
and  the  broker  and  that  respondents  mo.de  immediate  objection 
upon  receipt  of  their  copy  of  the  memorandum  of  sale. 
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2.     The  evidence  appeared  sufficient  to  show  that  the 
broker  was  responsihle  for  the  loss  sustained  "by  the  complain- 
ant.    It  has  "been  repeatedly  held  in  decisions  under  this 
Act  that  a  hroker  in  representing  thaX  a  sale  has  "been  made, 
when  in  fact  it  has  not,  is  gU-ilty  of  making  a  frj.se  -r-.ad 
misleading  statement  in  violation  of  section  2  of  the  ^ct  a,nd 
is  lia"ble  for  the  damages  resiilting  therefrom-.  However, 
the  "broker  was  not  named  a.s  a  respondent  in  the  complaint  and 
complainant  is  now  "barred  "by  the  nine  monhhs  period  limitation 
from  filing  a  com.plaint  . against  the  -oroker. 

S-1546,  May  20,  1937,  Docket  2155:  (S.Pc) 

AiffiESWS  BROTHERS^  INC.  _LOS_A|TGELES_i  CALI?._v^  5.H._3AGpASARIM 
1  SONS_,_  INC.__I^SNO,_GALn:. 

Vio_lati_on  charged:     Failure  to  deliver 

9  carloads  of  grapes. 

Eoi^i\t  involved:     E"is'^:ence  of  contract 

must  "be  proved  "by  complaino.nt . 
O^i!©!!!     Complaint  dismissed  as  to  9  cars; 

complainant  a?/arded  $92»80,  with  interest 

on  the  car  shipped. 

Out_li_ne  of  Facts 

Complainant  claimed  that  on  or  about  Octoher  18.  1934, 
respondent  "by  ver"bal  contract  agreed  to  deliver  to  complainant 
ten  carloads  of  table  quality  Emperor  grapes  to  be  handled  by 
complainant  on  joint  account,  com.plainant  to  make  a  guaranteed 
advance  of  80{?5  per  lug  f.o.b.   shipping  point,  the  cars  to  be 
shipped  one  a  day  beginning  October  23;     tha,t  on  October  18 
complainant  drew  a  check  for  $1000  in  favor  of  respondent  and 
noted  on  its  face  '* Advance  on  10  cars  Emperors"  and  delivered 
same  to  resnondent,  who  accepted  the  check  and  cashed  it;,  that 
on  October  24,  complainant  shipped  one  carload,  which  was  sold 
and  netted  $201,60  above  the  guaranteed  advance,  one-half  of 
which  was  credited  to  the  account  of  respondent;     and  that 
respondent  failed  to  ship  the  other  9  carloads,   thereby  causing 
complainant  to  sui'fer  damage  and  loss  in  the  sum  of  $1453.60, 
for  which  an  award  was  asked. 

Respondent  maintained  that  only  one  car  ?/as  contracted 
for  and  that  complainant's  check  when  presented  to  respondent 
did  not  bear  the  notation  "advance  on  10  cars  Emperors". 

The  invoice  dated  October  24  carried  the  notation: 
^^80(f-  guarantee  -  split  profits".     "In  the  event  car  brings  less 
than  guarantee  the  shipper  will  not  share  any  losses". 
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Ruling's  i^ncluded_in  decis_ion 

1.  The  evidence  presented  "by  coF.plainant  failed  to 
estalDlish  a  contract  for  10  cars  of  Einijeror  grapes  as  slJ.eged 
by  complainant.     The  h-mrclen  to  prove  a  contract  for  ten  cars 
was  upon  complainant.     The  contract  alleged  was  a  verhal  one; 
the  testimony  of  the  parties  was  conflicting;     and  the  surroujid- 
ing  circumstances  concerning  the  alleged  contract  did  not 
materiallj'"  aid  the  contentions  of  the  cor.plainant .     "o  specific 
demand  for  shipment  of  the  additional  9  cars  was  made  until 
November  7,     It  hardly  seemed  reasonable  tha^t ,  if  respo?ident 
contracted  to  deliver  IC  cars  instead  of  one  car,  complainant 
would  have  waited  until  ITovember  7  to  make  a  specific  demand 
for  the  remaining  9  cars.     The  com.plaint  was  therefore 
dismissed  as  to  the  9  cars. ' 

2.  Respondent's  failure  to  accoiJint  for  the  balance  due 
out  of  the  advance  made  was-  in  violation  of  section  2.  The 
guaranteed  advance  on  the  car  shipped  was  i305o4G,  which, 
deducted  from  the  $1000  accommodation  advance,  v/ould  leave 

an  amount  due  complainant  of  $193«50,     The  car  v/as  sold  for  a 
profit  of  S201,60,  one-half  of  which^  or  SlOO.60,  was  due  and 
credited  to  respondent,  and  the  difference  betv^/een  $193.60 
and  $100.80,  or  $92.80,  was  due  and  owing  complainant.  An 
award  was  therefore  m.ade  to  complainant  of  that  amoun.t  plus 
interest . 


S-1549,  June  7,  1937,  Docket  2337:  (S.P.) 

H._ROTKSTEIN_c&_SONS,_ING_=_,_PHIMDEL^^^  SACKS  PJOS.  , 

LIBERTY,  I'n^Y^ 

•  Violation  charged:     Unjustified  rejection 
of  a  carload  of  tomatoes. 
Pri_n£ipal  poj^nt_s_inv£lved:     Broker's  standard 
memorandum  of  sale  reflected  the  true  contract; 
"Straight  Pack"  deemed  to  mean  "U.S.  Straight 
Pack" ;  "mostly  fairly  uniform  sizing"  means 
55  to  90/'b  of  the  load  was  fairly  uniform  in 
size,  and  lot  did  not  meet  specification 
"straight  pack". 
Order:     Com/olaint  dismissed. 
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Out;l_in_e  of_!F'act_s 

On  Juiie  19,  1936,  through  a  'broker,  complainant  sold  to 
respondent  one  carload  of  U.S.  Fo,  1  Sky.vay  brand  tonatoes  at 
the  agreed  price  of  $'lo40  per  lug  f.o.b.  Maydelle,  Texas, 
descrilDed  as  then  "being  in  transit  and  "scraight  pack,  mature 
green".    Upon  arrival  at  Liberty,  II, Y.  ,  respondent  refused  to 
accept  the  shipment  and  complainant  clairacd  it  vra.o  resold  for 
a  net  of  $643/76  and  asked  for  an  award  of  $283.52  for  loss 
and  damage  sustained. 

Respondent  claims  the  purGha':3  coiasisted  of  560  lugs, 
made  up  of  a  specified  number  of  lugs  of  designated  sizes  and 
that  the  load  did  not  conform  to  sa,le  specifications  as  the 
tomatoes  were  not  "mature  green",  were  not  "U.S.  straight  pack" 
and  it  exceeded  in  quantity  the  'number  of  lugs  purchased. 
Complainant  contended  that  its  wire  to  the  broker  on  June  19 
and  the  broker '  s  ti^-swer  thereto  called  for  a.  "carload"  and  that 
a  minir.um  weight  carload  of  20,000  lbs.  consists  of  approximately 
650  lugs . 

The  standard  mem.orandim  of  sale  issued  by  the  bioker  on 
June  19  listed  the  number  and  size  of  the  lugs  as  follows: 
4x5  -  17;     5x5  -  54;     5x6  -  108;     6x5  -  368;     6x7  -  13.  The 
number  of  lugs  listed  total  560.     The  total  momber  shipped  in 
the  car  was  650.     The  invoice  listed  458  size  6x6  instead  of 
368  as  specified  by  the  broker  in  its  mern.orandum  of  sale. 

Rulings  i.ncluded_in  Decision 

1.  The  broker's  mem.oraiadurii  of  sale  reflected  the  true 
contract  of  the  parties.     If  the  wires  haA  been  eitchanged 
directly  between  complainant  ,and  resioondent  they  v/ou.ld  constitute 
the  contract,  but  here  the  contract  was  ma.de  through  t'le  broker. 
So  far  as  the  record  showed,  no  specifications  or  representations 
were  made  other  than  those  stated  in  the  broker's  memorandum  of 
sale, 

2.  The  load  tendered  by  complain^alt  did  not  conform 
to  the  specifications.     It  contained  90  lugs  packed  6x6  in 
excess  of  the  number  purchased.     The  U.S.  standards  for  fresh 
tomatoes  include  specifications  for  U.S.   standard  packs,  among 
which  is    U.S.  Straight  Pack.     In  view  of  the  fact  that  the 
U.S.  tomato  grades  are  in  general  use  by  the  produce  industry, 
the  term  "straight  pack"  was  deemed  to  mean  U^.  S.  Straight  Pack. 
U.S. Standard  Packs  for  fresh  tomatoes  provide  that  "U.S.  Straight 
Pack"  tomatoes  "shall  be  fairly  uniform  in  size  and  fairly  tightly 
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packed".     It  is  further  provided  that  "in  order  to  allovr  for 
variations  incident  to  proper  packing,  iiot  inore  than  lOfo,  Qy 
comit,  of  the  containers  in  any  lot  may  not  meet  the  reojaire- 
nents  for  any  described  pack".     The  Federal-Sta"Ge  of  Terras 
inspector  at  the  Texas  loading  point  certified  lhat  the  load 
was  "mostly  fairly  uniform  sizing".     By  use  of  the  word 
"mostly"  the  inspector  meant  from  55  to  90  per  cent  of  the  load 
v/as  fairly  uniform  in  si::e.     The  Federal  inspector  at  2oston, 
the  final  destina.tion  of  the  load,  certified  tliat  "in  most  lugs" 
the  tomatoes  were  fairly  uniform  in  size.     It  seemed  reasonahly 
cleax  from  such  evidence  that  less  than  90  per  cent  of  the  load 
was  "straight  pack"  as  specified  "bj/  the  broker. 

3.     -Respondent's  rejection  v/as  not  without  reasonaoJ.e 
cause  and  the  complaint  was  therefore  dismissed. 


